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must be enforced to the extent permis-
sible under State and local law or to
the extent to which the recipient deter-
mines it has legal and practical en-
forcement capacity. The rules need not
be formally submitted and approved by
the awarding official; however, they
must be made available for review
upon request, for example, during a
site visit.

§ 1943.137 Monitoring compliance and
penalty for noncompliance.

(a) FSA monitoring. FSA will monitor
compliance of the Small Farmer Out-
reach Training and Technical Assist-
ance projects through the reports re-
ceived in accordance with § 1943.128 of
this subpart, through information re-
ceived from field offices and the public,
and may include on-site visits to ob-
serve the operation and administration
of the program.

(b) Audits. Recipients are subject to
the audit requirements of 7 CFR parts
3015 and 3016. An audit report will be
submitted to the State Office annually
in accordance with OMB Circular A–
128, A–110, or A–133, whichever is appli-
cable. The State Office will forward the
audit to the National Office Project
Manager, within 30 days after receipt,
with the State Office’s comments and
recommendations.

(c) Penalty for noncompliance. If the
Administrator determines that a Small
Farmer Outreach Training and Tech-
nical Assistance project does not meet
or no longer meets the objective of the
program, that there has been a viola-
tion of the cooperative or other agree-
ment, that reporting requirements are
not being met, or that funds are not
being used only for the operation and
administration of the Small Farmer
Outreach Training and Technical As-
sistance Program, the awarding official
is authorized to impose any penalties
or sanctions established in 7 CFR parts
3015 and 3016. Penalties may include
withholding payments, suspension of
the cooperative agreement or other
agreement, or termination for cause. If
a penalty for noncompliance is en-
forced, the reason(s) will be stated in a
letter to the recipient along with ap-
peal rights pursuant to subpart B of
part 1900 of this chapter.

§§ 1943.138–1943.140 [Reserved]

§ 1943.141 Nondiscrimination.
The policies and regulations con-

tained in subpart E of part 1901 of this
chapter apply to grants and other
agreements made under this subpart.

§ 1943.142 Environmental require-
ments.

The policies and regulations con-
tained in subpart G of part 1940 of this
chapter apply to grants and other
agreements made under this subpart.

§§ 1943.143–1943.150 [Reserved]

PART 1944—HOUSING

Subpart A [Reserved]

Subpart B—Housing Application
Packaging Grants

Sec.
1944.51 Objective.
1944.52 Definitions.
1944.53 Grantee eligibility.
1944.54–1944.61 [Reserved]
1944.62 Authorized representative of the ap-

plicant.
1944.63 Authorized use of grant funds.
1944.64–1944.65 [Reserved]
1944.66 Administrative requirements.
1944.67 Ineligible activities.
1944.68 [Reserved]
1944.69 Agency point of contact.
1944.70 Targeting of HAPG funds to States.
1944.71 Term of grant.
1944.72 Application packaging orientation

and training.
1944.73 Package submission.
1944.74 Debarment or suspension.
1944.75 Exception authority.
1944.76–1944.99 [Reserved]
1944.100 OMB control number.

EXHIBITS TO SUBPART B

EXHIBIT A [RESERVED]
EXHIBIT B—HOUSING APPLICATION PACKAGING

GRANT (HAPG) FEE PROCESSING

EXHIBIT C—REQUIREMENTS FOR HOUSING AP-
PLICATION PACKAGES

EXHIBIT D—DESIGNATED COUNTIES FOR HOUS-
ING APPLICATION PACKAGING GRANTS

Subpart C [Reserved]

Subpart D—Farm Labor Housing Loan and
Grant Policies, Procedures, and Au-
thorizations

1944.151 Purpose.
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1944.152 Objective.
1944.153 Definitions.
1944.154 Priorities for tenants’ occupancy.
1944.155 Responsibility for LH processing

and servicing.
1944.156 General loan/grant processing re-

quirements.
1944.157 Eligibility requirements.
1944.158 Loan and grant purposes.
1944.159 Rates and terms.
1944.160–1944.162 [Reserved]
1944.163 Conditions under which an LH

grant may be made.
1944.164 Limitations and conditions.
1944.165–1944.167 [Reserved]
1944.168 Security requirements.
1944.169 Technical, legal, and other services.
1944.170 Processing preapplications.
1944.171 Preparation of completed loan and/

or grant docket.
1944.172 [Reserved]
1944.173 Loan and grant approval—delega-

tion of authority.
1944.174 Distribution of loan and/or grant

approval documents.
1944.175 Actions subsequent to loan and/or

grant approval.
1944.176 Loan and/or grant closing.
1944.177 Coding loans and grants as to ini-

tial or subsequent.
1944.178 Complaints regarding discrimina-

tion in use and occupancy of Labor hous-
ing.

1944.179–1944.180 [Reserved]
1944.181 Loan servicing.
1944.182 Rental assistance.
1944.183 Exception authority.
1944.184–1944.199 [Reserved]
1944.200 OMB control number.

EXHIBITS TO SUBPART D

EXHIBIT A—LABOR HOUSING LOAN AND GRANT
APPLICATION HANDBOOK

EXHIBIT A–1—INFORMATION TO BE SUBMITTED
BY ORGANIZATIONS AND ASSOCIATIONS OF
FARMERS FOR LABOR HOUSING LOAN OR
GRANT

EXHIBIT A–2—INFORMATION TO BE SUBMITTED
BY INDIVIDUALS, FARMOWNERS AND FAM-
ILY FARM CORPORATIONS OR PARTNER-
SHIPS FOR LABOR HOUSING LOANS

EXHIBIT A–3—LABOR HOUSING CONSTRUCTION
GUIDELINES

EXHIBIT A–4—SURVEY OF EXISTING LABOR
HOUSING

EXHIBIT A–5—STATEMENT OF BUDGET AND
CASH FLOW

EXHIBIT B—MANAGEMENT PLANS

EXHIBIT C—LOAN RESOLUTION

EXHIBIT D—LOAN AGREEMENT

EXHIBIT E—LOAN AND GRANT RESOLUTION

EXHIBIT F—LABOR HOUSING GRANT AGREE-
MENT

EXHIBIT G—LEGAL SERVICE AGREEMENT

EXHIBIT H—INFORMATION PERTAINING TO
PREPARATION OF NOTES OR BONDS AND
BOND TRANSCRIPT DOCUMENTS FOR PUBLIC
BODY APPLICANTS

EXHIBIT I—GUIDE LETTER FOR USE IN INFORM-
ING INTERIM LENDER OF FMHA’S OR ITS
SUCCESSOR AGENCY UNDER PUBLIC LAW
103–354 COMMITMENT

EXHIBIT J [RESERVED]
EXHIBIT K—LOAN AGREEMENT
EXHIBIT K–1
EXHIBIT L [RESERVED]
EXHIBIT M

Subpart E—Rural Rental and Rural Cooper-
ative Housing Loan Policies, Proce-
dures, and Authorizations

1944.201 General.
1944.202 Objective.
1944.203—1944.204 [Reserved]
1944.205 Definitions.
1944.206–1944.210 [Reserved]
1944.211 Eligibility requirements.
1944.212 Loan and grant purposes.
1944.213 Limitations.
1944.214 Rates and terms.
1944.215 Special conditions.
1944.216–1944.220 [Reserved]
1944.221 Security.
1944.222 Technical, legal, and other services.
1944.223 Supplemental requirements for

manufactured home project develop-
ment.

1944.224 Supplemental requirements for con-
gregate housing and group homes.

1944.225–1944.230 [Reserved]
1944.231 Processing preapplications.
1944.232 Rental Assistance (RA) from

sources other than FmHA or its Succes-
sor Agency Under Public Law 103–354.

1944.233–1944.234 [Reserved]
1944.235 Actions subsequent to loan ap-

proval.
1944.236 Loan closing.
1944.237 Subsequent loans.
1944.238 Prohibition against prepayment.
1944.239 Complaints regarding discrimina-

tion in use and occupancy of RRH and
RCH.

1944.240 Exception authority.
1944.241–1944.245 [Reserved]
1944.246 Loan approval.
1944.247–1944.249 [Reserved]
1944.250 OMB control number.

EXHIBITS TO SUBPART E

EXHIBIT A—HOW TO BRING RENTAL AND COOP-
ERATIVE HOUSING TO YOUR TOWN

EXHIBIT A–1—LEGAL SERVICES AGREEMENT
(FOR COOPERATIVE OR OTHER NONPROFIT
ORGANIZATIONS)

EXHIBIT A–2—SURVEY OF EXISTING RENTAL
HOUSING

EXHIBIT A–3—RENTAL HOUSING SURVEY
EXHIBIT A–4—COOPERATIVE HOUSING SURVEY
EXHIBIT A–5— HOUSING SURVEY SUMMARY
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EXHIBIT A–6—HOUSING ALLOWANCES FOR UTIL-
ITIES AND OTHER PUBLIC SERVICES

EXHIBIT A–7—INFORMATION TO BE SUBMITTED
WITH PREAPPLICATION FOR A RURAL RENT-
AL HOUSING (RRH) OR A RURAL COOPERA-
TIVE HOUSING (RCH) LOAN

EXHIBIT A–8—OUTLINE OF PROFESSIONAL MAR-
KET STUDY

EXHIBIT A–9—INFORMATION TO BE SUBMITTED
WITH APPLICATION FOR RURAL RENTAL
HOUSING (RRH) AND RURAL COOPERATIVE
HOUSING (RCH) LOANS

EXHIBIT A–10—ADMINISTRATIVE PROCESS FOR
COMBINING FARMERS HOME ADMINISTRA-
TION (FMHA) OR ITS SUCCESSOR AGENCY
UNDER PUBLIC LAW 103–354 ASSISTANCE
WITH LOW-INCOME HOUSING TAX CREDITS

EXHIBIT A–11—PROCESSING GUIDELINES FOR
LOANS FOR EQUITY TO AVERT PREPAY-
MENT

EXHIBIT B—GUIDE LETTER FOR USE IN INFORM-
ING INTERIM LENDER OF FMHA OR ITS SUC-
CESSOR AGENCY UNDER PUBLIC LAW 103–
354’ COMMITMENT

EXHIBIT C—ARTICLES OF INCORPORATION FOR
RENTAL OR COOPERATIVE ORGANIZATIONS
(NOT FOR PROFIT)

EXHIBIT D—BYLAWS (EXCEPT COOPERATIVE)
EXHIBIT D–1—BYLAWS (COOPERATIVE)
EXHIBIT E—SUPPORT SERVICES FOR CON-

GREGATE HOUSING AND GROUP HOMES

EXHIBIT F—QUALIFICATIONS OF AN ADVISER TO
THE BOARD

EXHIBIT F–1—RELATIONSHIP OF ADVISER TO
MEMBERS

EXHIBIT G—ADVISER RESPONSIBILITIES

EXHIBIT H—LIMITED EQUITY AGREEMENT

EXHIBIT I—SUBSCRIPTION AGREEMENT

EXHIBIT J—OCCUPANCY AGREEMENT

Subpart F—Congregate Housing Services
Program

1944.251 Purpose.
1944.252 Definitions.
1944.253 Notice of funding availability, ap-

plication process and selection.
1944.254 Program costs.
1944.255 Eligible supportive services.
1944.256 Eligibility for services.
1944.257 Service coordinator.
1944.258 Professional assessment committee.
1944.259 Participatory agreement.
1944.260 Cost distribution.
1944.261 Program participant fees.
1944.262 Grant agreement and administra-

tion.
1944.263 Eligibility and priority for 1978 Act

recipients.
1944.264 Evaluation of Congregate Housing

Services Programs.
1944.265 Reserve for supplemental adjust-

ment.
1944.266 Other Federal requirements.

Subparts G–H [Reserved]

Subpart I—Self-Help Technical Assistance
Grants

1944.401 Objective.
1944.402 Grant purposes.
1944.403 Definitions.
1944.404 Eligibility.
1944.405 Authorized use of grant funds.
1944.406 Prohibited use of grant funds.
1944.407 Limitations.
1944.408 [Reserved]
1944.409 Executive Order 12372.
1944.410 Processing preapplications, applica-

tions, and completing grant dockets.
1944.411 Conditions for approving a grant.
1944.412 Docket preparation.
1944.413 Grant approval.
1944.414 [Reserved]
1944.415 Grant approval and other approving

authorities.
1944.416 Grant closing.
1944.417 Servicing actions after grant clos-

ing.
1944.418 [Reserved]
1944.419 Final grantee evaluation.
1944.420 Extension or revision of the grant

agreement.
1944.421 Refunding of an existing grantee.
1944.422 Audit and other report require-

ments.
1944.423 Loan packaging and 502 RH applica-

tion submittal.
1944.424 Dwelling construction and stand-

ards.
1944.425 Handling and accounting for bor-

rower loan funds.
1944.426 Grant closeout.
1944.427 Grantee self-evaluation.
1944.428–1944.449 [Reserved]
1944.450 OMB control number.

EXHIBITS TO SUBPART I

EXHIBIT A—SELF-HELP TECHNICAL ASSIST-
ANCE GRANT AGREEMENT

EXHIBIT B—EVALUATION REPORT OF SELF-
HELP TECHNICAL ASSISTANCE (TA)
GRANTS

EXHIBIT B–1—INSTRUCTIONS FOR PREPARATION
OF EVALUATION REPORT OF SELF-HELP
TECHNICAL ASSISTANCE GRANTS

EXHIBIT B–2—BREAKDOWN OF CONSTRUCTION
DEVELOPMENT FOR DETERMINING PER-
CENTAGE CONSTRUCTION COMPLETED

EXHIBIT B–3—PRE-CONSTRUCTION AND CON-
STRUCTION PHASE BREAKDOWN

EXHIBIT C—AMENDMENT TO SELF-HELP TECH-
NICAL ASSISTANCE GRANT AGREEMENT

EXHIBIT D—SELF-HELP TECHNICAL ASSIST-
ANCE GRANT PREDEVELOPMENT AGREE-
MENT

EXHIBIT E—GUIDANCE FOR RECIPIENTS OF
SELF-HELP TECHNICAL ASSISTANCE
GRANTS (SECTION 523 OF HOUSING ACT OF
1949)

VerDate 06-MAR-97 10:49 Mar 12, 1997 Jkt 174019 PO 00000 Frm 00368 Fmt 8010 Sfmt 8010 E:\CFR\174019.037 174019



369

RHS, RBS, RUS, FSA, USDA Pt. 1944

EXHIBIT F—SITE OPTION LOAN TO TECHNICAL
ASSISTANCE GRANTEES

Subpart J [Reserved]

Subpart K—Technical and Supervisory
Assistance Grants

1944.501 General.
1944.502 Policy.
1944.503 Objectives.
1944.504–1944.505 [Reserved]
1944.506 Definitions.
1944.507–1944.509 [Reserved]
1944.510 Applicant eligibility.
1944.511 [Reserved]
1944.512 Authorized representative of the

applicant.
1944.513 [Reserved]
1944.514 Comprehensive TSA grant projects.
1944.515 [Reserved]
1944.516 Grant purposes.
1944.517 [Reserved]
1944.518 Term of grant.
1944.519 [Reserved]
1944.520 Ineligible activities.
1944.521 [Reserved]
1944.522 Equal opportunity requirements.
1944.523 Other administrative requirements.
1944.524 [Reserved]
1944.525 Targeting of TSA funds to States.
1944.526 Preapplication procedure.
1944.527 [Reserved]
1944.528 Preapplication submission deadline.
1944.529 Project selection.
1944.530 [Reserved]
1944.531 Applications submission.
1944.532 [Reserved]
1944.533 Grant approval and announcement.
1944.534 [Reserved]
1944.535 Cancellation of an approved grant.
1944.536 Grant closing.
1944.537 [Reserved]
1944.538 Extending and revising grant agree-

ments.
1944.539 [Reserved]
1944.540 Requesting TSA checks.
1944.541 Reporting requirements.
1944.542 [Reserved]
1944.543 Grant monitoring.
1944.544 [Reserved]
1944.545 Additional grants.
1944.546 [Reserved]
1944.547 Management assistance.
1944.548 Counseling consent by FmHA or its

successor agency under Public Law 103–
354 single family housing borrowers.

1944.549 Grant evaluation, closeout, suspen-
sion, and termination.

1944.550 [Reserved]

EXHIBITS TO SUBPART K

EXHIBIT A—GRANT AGREEMENT—TECHNICAL
AND SUPERVISORY ASSISTANCE

EXHIBIT B—ADMINISTRATIVE INSTRUCTIONS
FOR STATE OFFICES REGARDING THEIR RE-
SPONSIBILITIES IN THE ADMINISTRATION OF
THE TECHNICAL AND SUPERVISORY ASSIST-
ANCE GRANT PROGRAM

EXHIBIT C—INSTRUCTIONS FOR DISTRICT OF-
FICES REGARDING THEIR RESPONSIBILITIES
IN THE ADMINISTRATION OF THE TECHNICAL
AND SUPERVISORY ASSISTANCE GRANT
PROGRAM

EXHIBIT D—AMENDMENT TO TECHNICAL AND
SUPERVISORY ASSISTANCE GRANT AGREE-
MENT

EXHIBIT E—GUIDE LETTER TO DELINQUENT
FMHA OR ITS SUCCESSOR AGENCY UNDER
PUBLIC LAW 103–354 SINGLE FAMILY HOUS-
ING LOAN BORROWERS

Subpart L—Farmers Home Administration
or its Successor Agency under Public
Law 103–354 Tenant Grievance and
Appeals Procedure

1944.551 Purpose.
1944.552 Definitions.
1944.553 Exceptions.
1944.554 Reasons for grievance and appeal.
1944.555 Settlement of grievances and ap-

peals.
1944.556 Procedure for obtaining a hearing.
1944.557 Procedures governing the hearing.
1944.558 Decision of the hearing officer or

hearing panel.
1944.559 Responsibilities of the FmHA or its

successor agency under Public Law 103–
354 District Director.

1944.560–1944.599 [Reserved]
1944.600 OMB control number.

EXHIBIT TO SUBPART L

EXHIBIT A—SUMMARY OF MEETING

Subpart N—Housing Preservation Grants

1944.651 General.
1944.652 Policy.
1944.653 Objective.
1944.654 Debarment and suspension—drug-

free workplace.
1944.655 [Reserved]
1944.656 Definitions.
1944.657 Restrictions on lobbying.
1944.658 Applicant eligibility.
1944.659 [Reserved]
1944.660 Authorized representative of the

HPG applicant and FmHA or its succes-
sor agency under Public Law 103–354
point of contact.

1944.661 Individual homeowners— eligibility
for HPG assistance.

1944.662 Eligibility of HPG assistance on
rental properties or co-ops.

1944.663 Ownership agreement between HPG
grantee and rental property owner or co-
op.

1944.664 Housing preservation assistance.
1944.665 Supervision and inspection of reha-

bilitation and repair work.
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1944.666 Administrative activities and poli-
cies.

1944.667 Relocation and displacement.
1944.668 Term of grant.
1944.669 [Reserved]
1944.670 Project income.
1944.671 Equal opportunity requirements

and outreach efforts.
1944.672 Environmental requirements.
1944.673 Historic preservation requirements

and procedures.
1944.674 Public participation and intergov-

ernmental review.
1944.675 Allocation of HPG funds to States

and unused HPG funds.
1944.676 Preapplication procedures.
1944.677 [Reserved]
1944.678 Preapplication submission deadline.
1944.679 Project selection criteria.
1944.680 Limitation on grantee selection.
1944.681 Application submission.
1944.682 Preapplication/application review,

grant approval, and requesting HPG
funds.

1944.683 Reporting requirements.
1944.684 Extending grant agreement and

modifying the statement of activities.
1944.685 [Reserved]
1944.686 Additional grants.
1944.687 [Reserved]
1944.688 Grant evaluation, closeout, suspen-

sion, and termination.
1944.689 Long-term monitoring by grantee.
1944.690 Exception authority.
1944.691—1944.699 [Reserved]
1944.700 OMB control number.

EXHIBITS TO SUBPART N

EXHIBIT A—HOUSING PRESERVATION GRANT
AGREEMENT

EXHIBIT B—AMENDMENT TO HOUSING PRESER-
VATION GRANT AGREEMENT

EXHIBIT C [RESERVED]
EXHIBIT D—PROJECT SELECTION CRITERIA–

OUTLINE RATING FORM
EXHIBIT E—GUIDE FOR QUARTERLY PERFORM-

ANCE REPORT

AUTHORITY: 5 U.S.C. 301, 7 U.S.C. 1989, and
42 U.S.C. 1480.

Subpart A [Reserved]

Subpart B—Housing Application
Packaging Grants

SOURCE: 58 FR 58643, Nov. 3, 1993, unless
otherwise noted.

§ 1944.51 Objective.
This subpart states the policies and

procedures for making grants under
section 509 of the Housing Act of 1949,
as amended (42 U.S.C. 1479). Grants re-

imburse eligible organizations for part
or all of the costs of conducting, ad-
ministering, and coordinating an effec-
tive housing application packaging
program in colonias and designated
counties. Eligible organizations will
aid very low- and low-income individ-
uals and families in obtaining benefits
from Federal, State, and local housing
programs. The targeted groups are very
low- and low-income families without
adequate housing who will receive pri-
ority for recruitment and participation
and nonprofit organizations able to
propose rental or housing rehabilita-
tion assistance benefitting such fami-
lies. These funds are available only in
the areas defined in exhibit D of this
subpart. Participants will assist very
low- and low-income families in solving
their housing needs. One way of assist-
ing is to package single family housing
applications for families wishing to
buy, build, or repair houses for their
own use. Another way is to package ap-
plications for organizations wishing to
develop rental units for lower income
families. The intent is to make Farm-
ers Home Administration (FmHA) or
its successor agency under Public Law
103–354 housing assistance programs
available to very low- and low-income
rural residents in colonias and des-
ignated counties. FmHA or its succes-
sor agency under Public Law 103–354
will reimburse eligible organizations
packaging loan/grant applications
without discrimination because of race,
color, religion, sex, national origin,
age, familial status, or handicap if such
an organization has authority to con-
tract.

§ 1944.52 Definitions.
References in this subpart to County,

District, State, National and Finance
Offices, and to County Supervisor, Dis-
trict Director, State Director, and Ad-
ministrator refer to FmHA or its suc-
cessor agency under Public Law 103–354
offices and officials and should be read
as prefaced by FmHA or its successor
agency under Public Law 103–354.
Terms used in this subpart have the
following meanings:

Colonias. As defined in exhibit C of
subpart L of part 1940 of this chapter.

Complete application package (hereafter
called package). The package submitted
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to the appropriate FmHA or its succes-
sor agency under Public Law 103–354 of-
fice which is considered acceptable in
accordance with exhibit C of this sub-
part.

Cost reimbursement. Amount deter-
mined by the Administrator that
equals the customary and reasonable
costs incurred in preparing a package
for a loan or grant. These amounts are
included in exhibit B of this subpart.

Designated counties. These counties
are listed in exhibit D of this subpart.
Using the most recent published census
data, the counties meet the following
criteria:

(1) Twenty percent or more of the
county population is at or below the
poverty level; and

(2) Ten percent or more of the occu-
pied housing units are substandard.

Organization. Any of the following en-
tities which are legally authorized to
work in designated counties and/or
colonias and are:

(1) A State, State agency, or unit of
general local government or;

(2) A private nonprofit organization
or corporation that is owned and con-
trolled by private persons or interests,
is organized and operated for purposes
other than making gains or profits for
the corporation, and is legally pre-
cluded from distributing any gains or
profits to its members.

Packager. Any eligible organization
which is reimbursed with Housing Ap-
plication Packaging Grants (HAPG)
funds.

Technical assistance. Any assistance
necessary to carry out housing efforts
by or for very low- and low-income in-
dividuals/families to improve the qual-
ity and/or quantity of housing avail-
able to meet their needs. Such assist-
ance must include, but is not limited
to:

(1) Contacting and assisting very low-
and low-income families in need of ade-
quate housing by:

(i) Implementing an organized out-
reach program using available media
and personal contacts;

(ii) Explaining available housing pro-
grams and alternatives to increase the
awareness of very low- and low-income
families and to educate the community
as to the benefits from improved hous-
ing;

(iii) Assisting very low- and low-in-
come families in locating adequate
housing; and

(iv) Developing and packaging loan/
grant applications for new construc-
tion and/or rehabilitation, or repair of
existing housing.

(2) Contacting and assisting eligible
applicants to develop multi-family
housing loan/grant applications for new
construction, rehabilitation, or repair
to serve very low- and low-income fam-
ilies.

§ 1944.53 Grantee eligibility.
An eligible grantee is an organization

as defined in § 1944.52 of this subpart
and has received a current ‘‘Certificate
of Training’’ pertaining to the type of
application being packaged. In addi-
tion, the grantee must:

(a) Have the financial, legal, and ad-
ministrative capacity to carry out the
responsibilities of packaging housing
applications for very low- and low-in-
come applicants. To meet this require-
ment it must have the necessary back-
ground and experience with proven
ability to perform responsibly in the
field of housing application packaging,
low-income housing development, or
other business or administrative ven-
tures which indicate an ability to per-
form responsibly in this field of hous-
ing application packaging.

(b) Legally obligate itself to admin-
ister grant funds, provide adequate ac-
counting of the expenditure of such
funds, and comply with FmHA or its
successor agency under Public Law 103–
354 regulations.

(c) If the organization is a private
nonprofit corporation, be a corporation
that:

(1) Is organized under State and local
laws.

(2) Is qualified under section 501(c)(3)
of the Internal Revenue Code of 1986.

(3) Has as one of its purposes assist-
ing very low- and low-income families
to obtain affordable housing.

§§ 1944.54–1944.61 [Reserved]

§ 1944.62 Authorized representative of
the applicant.

RHS or its successor agency under
Public Law 103–354 will deal only with
authorized representatives designated
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by the applicant. The authorized rep-
resentatives must have no pecuniary
interest in the award of the architec-
tural or construction contracts, the
purchase of equipment, or the purchase
of the land for the housing site.

[58 FR 58643, Nov. 3, 1993, as amended at 61
FR 39851, July 31, 1996]

§ 1944.63 Authorized use of grant
funds.

Grant funds may only be used to re-
imburse a packager for delivered pack-
ages. Payment will be made for each
complete package received and accept-
ed in accordance with exhibit C of this
subpart.

§§ 1944.64–1944.65 [Reserved]

§ 1944.66 Administrative requirements.
The following policies and regula-

tions apply to grants made under this
subpart:

(a) Grantees must comply with all
provisions of the Fair Housing Act of
1988 and subpart E of part 1901 of this
chapter which states in part, that no
person in the United States shall, on
the grounds of race, color, national ori-
gin, sex, religion, familial status, hand-
icap, or age, be excluded from partici-
pating in, be denied the benefits of, or
be subject to discrimination in connec-
tion with the use of grant funds.

(b) The policies and regulations con-
tained in FmHA Instruction 1940–Q
(available in any Agency Office), De-
partmental Regulation 2400–5, and 7
CFR part 3018 apply to grantees under
this subpart.

(c) Grantees should be aware of the
policies and regulations contained in
subpart G of part 1940 of this chapter.
They will supply needed information
requested by the local Agency Office in
connection with the loan/grant applica-
tion.

(d) The grantee will retain records
for three years from the date Standard
Form (SF)–269A, ‘‘Financial Status Re-
port (Short Form),’’ is submitted.
These records will be accessible to RHS
and other Federal officials in accord-
ance with 7 CFR part 3015.

(e) Annual audits will be completed if
the grantee has received more than
$25,000 of Federal assistance in the year
in which HAPG funds were received.

These audits will be due 13 months
after the end of the fiscal year in which
funds were received.

(1) States, State agencies, or units of
general local government will complete
an audit in accordance with 7 CFR
parts 3015 and 3016 and OMB Circular
A–128.

(2) Nonprofit organizations will com-
plete an audit in accordance with 7
CFR part 3015 and OMB Circular A–133.

(f) Performance reports, as required,
will be submitted in accordance with 7
CFR part 3015.

[58 FR 58643, Nov. 3, 1993, as amended at 61
FR 39851, July 31, 1996]

§ 1944.67 Ineligible activities.

The packager may not charge fees or
accept compensation or gratuities di-
rectly or indirectly from the very low-
and low-income families being assisted
under this program. The packager may
not represent or be associated with
anyone else, other than the applicant,
who may benefit in any way in the pro-
posed transaction. If the packager is
compensated for this service from
other sources, then the packager is not
eligible for compensation from this
source except as permitted by Agency.
Grantees who are funded to do Self-
Help Housing, may not be reimbursed
for packaging applications for partici-
pation in the Self-Help Housing effort.

[58 FR 58643, Nov. 3, 1993, as amended at 61
FR 39851, July 31, 1996]

§ 1944.68 [Reserved]

§ 1944.69 Agency point of contact.

Grantees must submit packages to
the appropriate Agency office serving
the designated county and/or colonias.
Packages for Single Family Housing
loans/grants are submitted to the ap-
propriate County Office. All other
packages are submitted to the appro-
priate District Office. The applicable
forms required to develop a package
can be obtained in any District or
County Office. Packagers should co-
ordinate their packaging activity with
the appropriate District and County
Offices.
[58 FR 58643, Nov. 3, 1993, as amended at 61
FR 39851, July 31, 1996]
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§ 1944.70 Targeting of HAPG funds to
States.

(a) HAPG funds will be distributed
administratively by the Administrator
to achieve the success of the program.
Allocations will be distributed to
States as set forth in Attachment 2 of
exhibit A of subpart L of part 1940 of
this chapter.

(b) The State Director will determine
based on the housing funds available
and the personnel available, how many
applications can be processed for each
program during the fiscal year in each
Agency office serving a designated
county and/or colonias. The number of
applications will be published in the
advertisement required under § 1944.72
of this subpart.
[58 FR 58643, Nov. 3, 1993, as amended at 61
FR 39851, July 31, 1996]

§ 1944.71 Term of grant.

(a) For Single Family Housing loans/
grants, HAPG funds will be specifically
available for designated counties.
Packages may be submitted after the
annual housing application packaging
orientation and training is held. The
grant period will end when sufficient
packages are received for each des-
ignated county or colonia or on Sep-
tember 30, of the fiscal year, whichever
is earlier. The State Director must
send notification, in the form of a let-
ter, to all packagers who attended the
packaging orientation and training
that the number of applications speci-
fied in the advertisement required
under § 1944.72 of this subpart have been
received. Any packages submitted after
this date will be paid for only if the
grantee can demonstrate the package
was prepared in good faith and prior to
receipt of the above notification.

(b) For Multi-Family Housing loans/
grants, HAPG funds will be available
for designated areas or colonias to the
extent specified in FmHA or its succes-
sor agency under Public Law 103–354’s
advertisement. Preapplications ap-
proved in one fiscal year, for which
grant funds were obligated, may have
the balance disbursed in a later fiscal
year when the application is submitted
and approved.

§ 1944.72 Application packaging ori-
entation and training.

Agency approval officials will orient
and train organizations on how to
package. A newspaper advertisement
will be published by Agency offices
serving designated counties and/or
colonias after October 1. The advertise-
ment will announce that application
packaging services are being requested
and specify the date of the certifi-
cation training. All eligible organiza-
tions may attend this training. This
date will be no more than 30 days after
the advertisement appears in the news-
paper and no later than December 31 of
any year. The advertisement will in-
clude the estimated number of pack-
ages needed by loan type, i.e., Single
Family, Multi-Family, etc. Exhibit A
of this subpart (available in any Agen-
cy office) is an example of an appro-
priate advertisement. ‘‘Certificates of
Training’’ as required under § 1944.53 of
this subpart will be signed by the State
Director and given after completion of
the training. Efforts will be made by
the appropriate Agency office to com-
plete this training process and certify
packagers as quickly as possible.
Grantees must attend this training
each year in order to qualify for assist-
ance.

[58 FR 58643, Nov. 3, 1993, as amended at 61
FR 39851, July 31, 1996]

§ 1944.73 Package submission.

(a) When submitting its first package
to an FmHA or its successor agency
under Public Law 103–354 office, in ad-
dition to the item in paragraph (b) of
this section and the information set
forth in exhibit C of this subpart, the
organization must submit the follow-
ing. A file of these documents will be
established in the FmHA or its succes-
sor agency under Public Law 103–354 of-
fice and retained in accordance with
FmHA Instruction 2033–A (available in
any FmHA or its successor agency
under Public Law 103–354 office).

(1) Proof of their nonprofit status
under section 501(c)(3) or section
501(c)(4) of the Internal Revenue Code
of 1986 or of their existence as a state
agency or unit of general local govern-
ment legally authorized to work in the
designated county and/or colonias. If
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the FmHA or its successor agency
under Public Law 103–354 approval offi-
cial is in doubt about the legal status
of the organization, the evidence will
be sent to the State Director. The
State Director may, if needed, submit
the above documents with any com-
ments or questions to the Office of
General Counsel (OGC) for an opinion
as to whether the applicant is a legal
organization of the type required by
these regulations.

(2) An original and copy of Forms
FmHA 400–1, ‘‘Equal Opportunity
Agreement,’’ and FmHA 400–4, ‘‘Assur-
ance Agreement.’’

(3) A copy of a current ‘‘Certificate of
Training’’ pertaining to the type of ap-
plication package submitted.

(b) All packages must contain a
signed statement which states, ‘‘Nei-
ther the organization nor any of its
employees have charged, received or
accepted compensation from any
source other than FmHA or its succes-
sor agency under Public Law 103–354 for
packaging this application and are not
associated with or represent anyone
other than the applicant in this trans-
action.’’

(c) Form SF–270, ‘‘Request for Ad-
vance or Reimbursement’’ will be sub-
mitted with each application package
for the amount authorized for the spe-
cific loan type in exhibit B of this sub-
part.

(d) The FmHA or its successor agen-
cy under Public Law 103–354 approval
official will review each package for
completeness, accuracy, and conform-
ance to program policy and regula-
tions. Cost reimbursement will be
made in accordance with exhibit B of
this subpart. Packagers that submit
‘‘incomplete’’ packages for sections 502
and 504 loans/grants will be sent a let-
ter within 5 working days after submis-
sion of the ‘‘incomplete’’ package ad-
vising of additional information need-
ed. Payment will be held until all the
information is received. Packagers for
sections 502 loans and 504 loans/grants
will not be paid for packages submitted
on applicants who are obviously ineli-
gible for the programs. For example, a
grantee would not be reimbursed for
submitting a package for a section 502
loan applicant with an adjusted income
exceeding the limits of exhibit C of

subpart A of part 1944 of this chapter
(available in any FmHA or its succes-
sor agency under Public Law 103–354 of-
fice) or who already owns adequate
housing. Likewise, a grantee would not
be reimbursed for submitting an pack-
age for a section 504 loan/grant when
the adjusted family income exceeds the
very low-income limits of exhibit C of
FmHA Instruction 1944–A (available in
any FmHA or its successor agency
under Public Law 103–354 office) or
when the applicant does not own and
occupy his/her property, or for a sec-
tion 504 grant when the applicant is not
62 years of age or older.

(e) Submissions for sections 514/516,
515, and 524 loans/grants will be re-
viewed and, if incomplete, a letter sent
within 15 working days advising of ad-
ditional information required.

(f) Form SF–269A, will be submitted
within 15 days of the end of the fiscal
year.

§ 1944.74 Debarment or suspension.

Certified packagers whose actions or
acts warrant they not be allowed to
participate in the program are to be in-
vestigated in accordance with § 1940.606
(c) or FmHA Instruction 1940–M (avail-
able in any FmHA or its successor
agency under Public Law 103–354 of-
fice).

§ 1944.75 Exception authority.

The Administrator may, in individ-
ual cases, make an exception to any re-
quirement or provision of this subpart
which is not inconsistent with the au-
thorizing statute or other applicable
law if the Administrator determines
that the Government’s interest would
be adversely affected. The Adminis-
trator will exercise this authority only
at the request of the State Director
and recommendation of the Assistant
Administrator, Housing. Requests for
exceptions must be in writing by the
State Director and supported with doc-
umentation to explain the adverse ef-
fect on the Government’s interest and/
or impact on the applicant, borrower,
or community, proposed alternative
courses of action, and show how the ad-
verse effect will be eliminated or mini-
mized if the exception is granted.
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§§ 1944.76—1944.99 [Reserved]

§ 1944.100 OMB control number.
The reporting and recordkeeping re-

quirements contained in this regula-
tion have been approved by the Office
of Management and Budget and have
been assigned OMB control number
0575–0157. Public reporting burden for
this collection of information is esti-
mated to vary from 30 minutes to five
hours per response, with an average of
3 hours per response including time for
reviewing instruction, searching exist-
ing data sources, gathering and main-
taining the data needed, and complet-
ing and reviewing the collection of in-
formation. Send comments regarding
this burden estimate or any other as-
pect of this collection of information,
including suggestions for reducing this
burden, to Department of Agriculture,
Clearance Officer, OIRM, Room 404–W,
Washington, DC 20250; and to the Office
of Management and Budget, Paperwork
Reduction Project (OMB# 0575–0157),
Washington, DC 20503.

EXHIBITS TO SUBPART B

EXHIBIT A [RESERVED]

EXHIBIT B—HOUSING APPLICATION PACK-
AGING GRANT (HAPG) FEE PROCESS-
ING

The Farmers Home Administration
(FmHA) or its successor agency under Public
Law 103–354 approval official will execute
and distribute Form FmHA or its successor
agency under Public Law 103–354 1940–1, ‘‘Re-
quest for Obligation of Funds,’’ in accord-
ance with the Forms Manual Insert (FMI).
HAPG funds will be used for the fees except
as otherwise noted in paragraphs II (A) and
(B) of this exhibit. Funds for all loan and/or
grant application packages will be paid as
follows.

I. For all Single Family Housing loans
(Sections 502, 504, and 514 (‘‘on’’ farm labor
housing only) of the Housing Act of 1949,
checks will be ordered when complete appli-
cation packages as defined in § 1944.73 of this
subpart and exhibit C of this subpart are re-
ceived. The fees are as follows:
(A) Section 502 Single Family Housing

Loans—$500
(B) Section 504 Rural Housing Loans and

Grants—$500
(C) Section 514 ‘‘On’’ Farm Labor Housing

Loans—$500
II. For all Multi-Family Housing loans and

grants (sections 514/516, 515, 524, and 533 of

the Housing Act of 1949), the entire amount
of the fee coming from HAPG funds will be
obligated when the packager has met all the
requirements of the preapplication stage,
however, payments will be made in accord-
ance with the following schedules:

(A) Sections 514/516 Farm Labor Housing
Loans and Grants

‘‘Off’’ farm labor housing loans/grants—
fees paid in accordance with the schedule for
section 515 Rural Rental Housing loans.

(B) Section 515 Rural Rental Housing Loans.

(1) The scale for packaging fees is based on
the percentage of the total development cost
as follows:

Up to $400,000—1.6 percent

For additional amounts between:

$400,001 and $800,000—add 1.2 percent
$800,001 and $1,200,000—add 1.0 percent
$1,200,001 and $1,600,000—add .7 percent
$1,600,001 and $2,000,000—add .5 percent
Over $2,000,001—No additional amount

(2) Twenty-five percent paid from HAPG
funds when Form AD–622, ‘‘Notification of
Preapplication Review Action,’’ is sent invit-
ing submission of a complete application.

(3) Twenty percent paid from HAPG funds
when a complete application is filed includ-
ing plans and specifications.

(4) The 55 percent balance paid when the
loan is approved. Funds for this 55 percent
will be drawn from loan funds in accordance
with § 1944.212(j) of subpart E of 1944 of this
chapter for Section 515 loans and § 1944.158(i)
of subpart D of part 1944 of this chapter for
Section 514 loans.

(C) Section 524 Rural Housing Site Loans—
total fee is 1 percent of the loan amount pay-
able in two installments.

(1) Thirty percent paid after FmHA or its
successor agency under Public Law 103–354’s
review of the preapplication under
§ 1822.271(a) of subpart G of part 1822 of this
chapter (paragraph XI A of FmHA Instruc-
tion 444.8).

(2) Seventy percent paid upon the comple-
tion of the docket in accordance with
§ 1822.271(c) of subpart G of part 1822 of this
chapter (paragraph XI C of FmHA Instruc-
tion 444.8).

(D) Section 533 Housing Preservation
Grants—total fee is 2 percent of the grant
amount paid in two installments.

(1) Forty percent will be paid when the
Form AD–622, inviting submission of a com-
plete application, is sent.

(2) Sixty percent will be paid after grant
closes.

EXHIBIT C—REQUIREMENTS FOR HOUSING
APPLICATION PACKAGES

A package will consist of the following re-
quirements for the respective program.
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A. Section 502—Complete applications
packages will be submitted in accordance
with the requirements of exhibit A of sub-
part A of part 1944 of this chapter. The pack-
age must also include the following:

Form FmHA or its successor agency under
Public Law 103–354 410–9—‘‘Statement Re-
quired by the Privacy Act.’’

Form FmHA or its successor agency under
Public Law 103–354 1910–11—‘‘Applicant
Certification Federal Collection Policies
for Consumer or Commercial Debts.’’

Form FmHA or its successor agency under
Public Law 103–354 1944–3—‘‘Budget and/or
Financial Statement.’’

B. Section 504—Complete application pack-
ages will be submitted in accordance with
the requirements of exhibit C of subpart J
of part 1944 of this chapter (available in
any FmHA or its successor agency under
Public Law 103–354 office). The package
must include the forms listed in paragraph
A of this exhibit and the following:

Form FmHA or its successor agency under
Public Law 103–354 410–4—Application for
Rural Housing Assistance (Non-Farm
Tract).’’

Form FmHA or its successor agency under
Public Law 103–354 1910–5—Request for Ver-
ification of Employment.’’

Form FmHA or its successor agency under
Public Law 103–354 1944–12—Rural Housing
Loan Application Package.’’

Evidence of ownership in accordance with
§ 1944.461(a) of subpart J of part 1944 of this
chapter.

Cost estimates or bid prices for removal of
health or safety hazards in accordance with
§ 1944.463(a) of subpart J of part 1944 of this
chapter.

C. Section 514/516—Complete application
packages will be submitted in accordance
with exhibit A–1 of subpart D of part 1944 of
this chapter.

D. Section 515—Complete application pack-
ages will be submitted in accordance with
the requirements of exhibit A–7 of subpart E
of part 1944 of this chapter.

E. Section 524—Complete application pack-
ages will be submitted in accordance with
§ 1822.271(a) of subpart G of part 1822 of this
chapter (paragraph XI A of FmHA Instruc-
tion 444.8). After Farmers Home Administra-
tion or its successor agency under Public
Law 103–354’s review and as instructed, the
application should be completed in accord-
ance with § 1822.271(c) of subpart G of part
1822 of this chapter (paragraph XI C of FmHA
Instruction 444.8).

F. Section 533—Complete application pack-
ages will be submitted in accordance with
the requirements of subpart N of part 1944 of
this chapter.

EXHIBIT D—DESIGNATED COUNTIES FOR
HOUSING APPLICATION PACKAGING
GRANTS

Alabama (13): Barbour County, Bibb Coun-
ty, Choctaw County, Clarke County,
Conecuh County, Dallas County, Greene
County, Hale County, Lowndes County,
Marengo County, Perry County, Sumter
County, and Wilcox County.

Alaska (5): Bethel Census Area, Dillingham
Census Area, Nome Census Area, Wade
Hampton Census Area, and Yukon-Koyukuk
Census Area.

Arizona (8): Apache County, Coconino
County, Graham County, La Paz County,
Navajo County, Pinal County, Santa Cruz
County, and Yuma County.

Arkansas (5): Crittenden County, Lee
County, Newton County, St. Francis County,
and Searcy County.

California (3): Fresno County, Imperial
County, and Tulare County.

Colorado (1): Conejos County.
Florida (2): Gadsden County and Jefferson

County.
Georgia (22): Baker County, Burke County,

Calhoun County, Clay County, Dooly Coun-
ty, Early County, Greene County, Hancock
County, Jenkins County, Marion County,
Meriwether County, Mitchell County,
Quitman County, Randolph County, Stewart
County, Talbot County, Taliaferro County,
Terrell County, Twiggs County, Warren
County, Washington County, and Webster
County.

Idaho (1): Madison County.
Kentucky (25): Breathitt County, Casey

County, Clay County, Clinton County, Clin-
ton County, Elliott County, Estill County,
Fleming County, Jackson County, Knott
County, Knox County, Lawrence County, Lee
County, Leslie County, Lewis County, Lin-
coln County, McCreary County, Magoffin
County, Morgan County, Owsley County,
Perry County, Powell County, Robertson
County, Rockcastle County, Wayne County,
and Wolfe County.

Louisiana (10): East Carroll Parish, East
Feliciana Parish, Plaquemines Parish, Red
River Parish, St. Helena Parish, St. James
Parish, St. Martin Parish, St. Mary Parish,
Terrebonne Parish, and West Feliciana Par-
ish.

Mississippi (27): Attala County, Benton
County, Bolivar County, Claiborne County,
Coahoma County, Greene County, Holmes
County, Humphreys County, Issaquena Coun-
ty, Jasper County, Jefferson County, Jeffer-
son Davis County, Kemper County, Leflore
County, Madison County, Marshall County,
Noxubee County, Panola County, Quitman
County, Sharkey County, Sunflower County,
Tallahatchie County, Tate County, Tunica
County, Walthall County, Washington Coun-
ty, and Yazoo County.
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Montana (2): Big Horn County and Glacier
County.

New Mexico (11): Catron County, Chaves
County, Cibola County, Dona Ana County,
Luna County, McKinley County, Mora Coun-
ty, Rio Arriba County, Sandoval County, San
Juan County, and San Miguel County.

North Carolina (4): Bertie County, Halifax
County, Hyde County, and Warren County.

North Dakota (3): Benson County, Rolette
County, and Sioux County.

Ohio (1): Vinton County.
South Carolina (6): Clarendon County, Dil-

lon County, Fairfield County, Lee County,
Marlboro County, and Williamsburg County.

South Dakota (9): Bennett County, Buffalo
County, Corson County, Dewey County,
Jackson County, Mellette County, Shannon
County, Todd County, and Ziebach County.

Tennessee (2): Fayette County and Han-
cock County.

Texas (45): Atascosa County, Brooks Coun-
ty, Caldwell County, Cameron County, Cas-
tro County, Cochran County, Crosby County,
Culberson County, Dawson County, Deaf
Smith County, Dimmit County, Duval Coun-
ty, Ector County, Edwards County, El Paso
County, Frio County, Gaines County, Grimes
County, Hale County, Hidalgo County,
Hudspeth County, Jim Hogg County, Jim
Wells County, Karnes County, Kinney Coun-
ty, Kleberg County, La Salle County, Marion
County, Matagorda County, Maverick Coun-
ty, Medina County, Nueces County, Pecos
County, Presidio County, Reeves County,
San Jacinto County, San Patricio County,
Starr County, Terry County, Uvalde County,
Val Verde County, Webb County, Willacy
County, Zapata County, and Zavala County.

Utah (1): San Juan County.
Virginia (4): Brunswick County, Lee Coun-

ty, Northampton County, and Scott County.
Washington (2): Ferry County and Yakima

County.
West Virginia (4): Calhoun County, Clay

County, Webster County, and Wirt County.
Wisconsin (1): Menominee County.
Puerto Rico (77): Adjuntas, Aguada, Agua-

dilla, Aguas Buenas, Aibonito, Anasco, Are-
cibo, Arroyo, Barceloneta, Barranquitas, Ba-
yamon, Cabo Rojo, Caguas, Camuy,
Canovanas, Carolina, Cayey, Ceiba, Ciales,
Cidra, Coamo, Comerio, Corozal, Culebra,
Dorado, Fajardo, Florida, Guanica, Gua-
yama, Guayanilla, Guaynabo, Gurabo,
Hatillo, Hormigueros, Humacao, Isabela,
Jayuya, Juana Diaz, Juncos, Lajas, Lares,
Las Marias, Las Piedras, Loiza, Luquillo,
Manati, Maricao, Maunabo, Mayaguez, Moca,
Morovis, Naguabo, Noranjito, Orocovis,
Patillas, Penuelas, Ponce, Quebradillas,
Rincon, Rio Grande, Sabana Grande, Salinas,
San German, San Juan, San Lorenzo, San
Sebastian, Santa Isabel, Toa Alta, Toa Baja,
Trujillo Alto, Utuado, Vega Alta, Vega Baja,
Vieques, Villalba, Yabucoa, and Yauco.

Virgin Islands (2): St. Croix Island and St.
Thomas Island.

Western Pacific Territories (5): American
Samoa, Federated States of Micronesia, Mar-
shall Islands, Northern Marianas, and Palau.

Subpart C [Reserved]

Subpart D—Farm Labor Housing
Loan and Grant Policies, Pro-
cedures, and Authorizations

SOURCE: 45 FR 47655, July 16, 1980, unless
otherwise noted.

§ 1944.151 Purpose.

This subpart sets forth the polices
and procedures and delegates authority
for making initial and subsequent in-
sures loans under section 514 and
grants under section 516 of the Housing
Act of 1949, to provide housing and re-
lated facilities for domestic farm labor.
Any processing or servicing activity
conducted pursuant to this subpart in-
volving authorized assistance to FmHA
or its successor agency under Public
Law 103–354 employees, members of
their families, known close relatives,
or business or close personal associ-
ates, is subject to the provisions of sub-
part D of part 1900 of this chapter. Ap-
plicants for this assistance are required
to identify any known relationship or
association with an FmHA or its suc-
cessor agency under Public Law 103–354
employee.

[45 FR 47655, July 16, 1980, as amended at 58
FR 227, Jan. 5, 1993]

§ 1944.152 Objective.

The basic objective of the Farmers
Home Administration (FmHA) or its
successor agency under Public Law 103–
354 in making domestic Farm Labor
Housing (LH) loans is to provide de-
cent, safe, and sanitary housing for do-
mestic farm labor to be located in
areas where a need for farm labor ex-
ists and in making LH grants where
there is a pressing need for such facili-
ties in the area for farm laborers and
there is a reasonable doubt that the
housing can be provided without the
grant assistance.

[56 FR 28472, June 21, 1991]
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§ 1944.153 Definitions.
Applicant. The applicant for or the re-

cipient of an LH loan or grant.
Association of farmers. Two or more

farmers acting as a single legal entity.
Association members may include the
individual members of farming part-
nerships or corporations.

Board and directors. Includes the gov-
erning body and members of the gov-
erning body of an organization.

Construct or repair. To construct new
structures or facilities, or to acquire,
relocate, or repair or improve existing
structures or facilities.

Development cost. Includes the cost of
constructing, purchasing, improving,
altering, or repairing new or existing
housing and related facilities, buying
household furnishings, and purchasing
or improving the necessary land. It in-
cludes necessary architectural, engi-
neering, legal fees and charges, and
other appropriate technical and profes-
sional fees and charges. It does not in-
clude fees, charges, or commissions
such as payments to brokers, nego-
tiators, or other persons for the refer-
ral of prospective applicants or solici-
tations of loans. For all types of LH ap-
plicants, other than the individual
farmowners, family farm corporation
and partnerships, and associations of
farmers, the development cost may in-
clude initial operating expenses of up
to 2 percent of the permitted costs.

Domestic farm laborer. A person who
receives a ‘‘substantial portion of his
or her income’’ performing farm labor
employment (not self-employed) in the
United States, Puerto Rico, or the Vir-
gin Islands and either is a citizen of the
United States or resides in the United
States, Puerto Rico, or the Virgin Is-
lands after being legally admitted for
permanent residence. This definition
may include the immediate family
members residing with such a person.
(See the definition for Self-employed in
this section and/or exhibit L of this
subpart which is available in any
FmHA or its successor agency under
Public Law 103–354 office.)

Familial status. (See subpart E of part
1944 of this chapter or exhibit B of sub-
part C of part 1930 of this chapter.)

Family farm corporation or partnership.
A private corporation or partnership in
which at least 90 percent of the stock

or interest is owned and controlled by
members of the same family. These
family members must be related by
blood or law. If more than three sepa-
rate households are supported by the
farming operation, the family farm
corporation or partnership must be:

(1) Legally organized and authorized
to own and operate a farm business
within the State,

(2) Legally able to carry out the pur-
poses of the loan, and

(3) Prohibited from the sale or trans-
fer of 90 percent of the stock or inter-
est to other than family members by
either the articles of incorporation, by-
laws or by agreement between the
stockholders or partners and the cor-
poration or partnership.

Farm labor. For purposes of this sub-
part, farm labor includes services in
connection with cultivating the soil,
raising or harvesting any agriculture
or aquaculture commodity; or in catch-
ing, netting, handling, planting, dry-
ing, packing, grading, storing, or pre-
serving in its unmanufactured state
any agriculture or aquaculture com-
modity; or delivering to storage, mar-
ket, or a carrier for transportation to
market or to processing any agricul-
tural or aquacultural commodity.

Farm Labor Contractor. Any person—
other than an agriculture employer, an
agricultural association, or an em-
ployee of an agriculture employer or
agriculture association—who, for any
money or other valuable consideration
paid or promised to be paid, recruits,
solicits, hires, employs, furnishes, or
transports any year round or migrant
farm laborer.

Farm owner. A natural person or per-
sons who are the owners of a ‘‘farm’’ as
this term is further defined in subpart
A of part 1944 of this chapter.

Farmer. A person who is actually in-
volved in day to day on-site operations
of a farm and who devotes a substan-
tial amount of time to personal partici-
pation in the conduct of the operation
of a ‘‘farm’’.

Home base. A home base State is a
State which the farm laborer claims as
his/her domicile.

Household furnishings. Such basic du-
rable items as stoves, refrigerators,
drapes, drapery rods, tables, chairs,
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dressers, and beds. Items such as bed-
ding, linens, dishes, silverware, and
cooking utensils are not included in
this definition.

Housing. New or existing structures
which are or will be suitable for decent,
safe and sanitary dwelling use by do-
mestic farm labor. ‘‘Housing’’ may in-
clude household furnishings and relat-
ed facilities where appropriate.

Individual. A natural person. It may
include the spouse.

Individual with handicap. (See exhibit
B of subpart C of part 1930 of this chap-
ter.)

LH fund(s). May include either loan
or grant monies or both in this sub-
part.

Local broad-based nonprofit organiza-
tion. An organization, public or private,
that operates in one employment area
and which:

(1) Is incorporated with the State,
Puerto Rico, or Virgin Islands, or a fed-
erally recognized Indian Tribe;

(2) Is organized and operated on a
nonprofit basis;

(3) Is legally precluded from distrib-
uting any profits or dividends to its
members or any private individual dur-
ing its corporate lifetime;

(4) Is not grower oriented (majority
of board must be nonfarmers);

(5) Pledges to administer the housing
as a community service in the interest
of the whole community, regardless of
race, color, national origin, sex, reli-
gion, age, handicap, and marital or fa-
milial status;

(6) Has at least 25 members for
projects with a total development cost
of up to $100,000 and additional mem-
bers for projects costing more than
$100,000; and

(7) Has a membership reflecting a va-
riety of interests of the area where the
housing will be located.

Members and membership. Includes
stockholders and stock when appro-
priate.

Migrant agricultural laborers. Agricul-
tural laborers and family dependents
who establish a temporary residence
while performing agriculture work at
one or more locations away from the
place he/she calls home or home base.
(This does not include day-haul agri-
cultural workers whose travels are lim-

ited to work areas within one day of
their work locations.)

Mortgage. May include any appro-
priate form of security instrument.

Nonprofit organization of farmworkers.
A nonprofit organization which is in-
corporated with the State, Puerto
Rico, or the Virgin Islands, which has
local representation in the member-
ship, and whose membership is com-
posed of at least 51 percent farm-
workers.

Organization. A broad-based nonprofit
organization, a nonprofit organization
of farmworkers, federally recognized
Indian Tribe, or an agency or Political
subdivision of State or local govern-
ment.

Promissory note. May include a bond
or other evidence of indebtedness.

Regional or statewide broad-based non-
profit organization. Any organization
that operates or plans to operate in
more than one employment area, that
provides or is planning to provide labor
housing to those areas and that meets
the following criteria in addition to
those in paragraphs (1) through (6)
under the definition for ‘‘local broad-
based nonprofit organization:’’

(1) The membership of the organiza-
tion must be broadly representative of
the region or state by having represen-
tation from either the counties or em-
ployment areas in which it provides or
is planning to provide labor housing;
and

(2) The membership must include at
least eight (8) members from the em-
ployment area to be served by the
project who represent a variety of in-
terests of the employment area. If the
project is located in a community or
dependent upon a community for essen-
tial services, at least four of the eight
members must be residents of that
community.

Related facilities. Includes community
rooms or buildings, cafeterias, dining
halls, infirmaries, child care facilities,
assembly halls, and other essential
service facilities such as central heat-
ing, sewerage, lighting systems,
clothes washing facilities, trash dis-
posal and safe domestic water supply.
All related facilities must be reason-
ably necessary for proper use of the
housing as dwellings for domestic farm
labor occupants.
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Retired or disabled domestic farm la-
borer. A ‘‘retired domestic farm la-
borer’’ is a person who is at least 55
years of age and who has spent the last
5 years prior to retirement as a domes-
tic farm laborer or spent the majority
of the last 10 years prior to retirement
as a domestic farm laborer (self-certifi-
cation and employer affidavits may be
used as a last resort). A ‘‘disabled do-
mestic farm laborer’’ is a person who is
determined to have an impairment
which is expected to be of long-contin-
ued, indefinite duration, and substan-
tially impedes the person’s ability to
earn a livelihood from farm labor (as
certified by a licensed physician) and
who is a domestic farm laborer prior to
disability.

Seasonal housing. Described in exhibit
I of subpart A of part 1924 of this chap-
ter.

Self-employed. The determination of
self-employed farm laborers is in ac-
cordance with the Common Law test
used by the Internal Revenue Service
to determine an employer-employee re-
lationship. The Common Law Rules
Factors are included in exhibit L of
this subpart and are available for re-
view in any FmHA or its successor
agency under Public Law 103–354 Office.
Exhibit L of this subpart is provided
for situations when it is not clear an
employer-employee relationship exists
for eligible farm labor. The eligibility
determination and use of the Common
Law Rules Factors may be referred to
the District or State Director for reso-
lution.

Subsequent LH loan or grant. A loan or
grant to an applicant or borrower to
complete the units planned with the
initial loan or grant.

Substantial portion of income. That
portion of income received which has
been derived from farm labor per-
formed by a farm laborer as defined in
this section.

(1) To determine if income is consid-
ered substantial, the measure to be
used will be:

(i) For housing rented to farm labor-
ers and owned by public bodies and
public or private nonprofit organiza-
tions when charging rent:

(A) Actual dollars earned from farm
labor by domestic farm laborers other
than migrant farmworkers must equal

at least 65 percent of the annual in-
come limits indicated for the Standard
Federal regions, as shown in exhibit J
of this subpart (which is available in
any FmHA or its successor agency
under Public Law 103–354 office). For
migrant farmworkers living in seasonal
housing the actual dollars earned from
farm labor by a domestic farm laborer
must equal at least 50 percent of an-
nual limits as shown in exhibit J of
this subpart.

(B) An alternate measure for deter-
mining substantial portion of income
when actual earnings are not available
may be the duration of time a farm la-
borer worked on a farm as a domestic
farm worker during the preceding 12
months. In order to be considered as
substantial the farm laborer must have
worked at least 110 whole days in farm
work. For purposes of this section one
whole day is the equivalent of at least
7 hours. When using a period of more
than one year, a yearly average
amounting to at least 110 days per year
must be computed.

(ii) For housing owned by a farmer,
family farm partnership, family farm
corporation, or an association of farm-
ers which was initially provided on a
nonrental basis, substantial portion of
income is earned down housing is pro-
vided by the owner as part of employ-
ment compensation for farm labor.

(2) When a natural disaster has oc-
curred, such as a drought, flood, freeze,
etc., figures for the last full year of
work will be used to determine sub-
stantial portion of income under para-
graph (1) of this definition.

(3) The tenant who qualifies as a do-
mestic farm laborer in order to reside
or continue to reside in any project
with a nonrestrictive farm labor clause
in the mortgage covenants (see
§ 1944.176(d) (5) of this subpart) must
not have adjusted annual income which
exceeds the moderate income limit as
shown in exhibit C of subpart A of part
1944 of this chapter (which is available
in any FmHA or its successor agency
under Public Law 103–354 office), for
the appropriate household size and ap-
propriate geographical area. Tenants
residing in housing which was initially
rent free without the non-restrictive
labor clause in the mortgage covenants
(i.e. on-farm site projects where the
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tenant must work for the farm owner)
need not certify income (see paragraph
(1)(ii) of this definition), and need not
be low or moderate income tenants in
order to be eligible to occupy a unit.

(i) Income for purposes of this sub-
part is defined under the terms annual
income (describing inclusive and ex-
empted income), adjusted annual in-
come, and adjusted monthly income in
paragraph II of exhibit B of subpart C
of part 1930 of this chapter.

(ii) For servicing purposes, an excep-
tion to the moderate income rule is
permitted in accordance with para-
graph VI of exhibit B of subpart C of
part 1930 of this chapter.

Variety of interests. To meet the rep-
resentation of a variety of interests in
a broad-based nonprofit organization,
members should be actively affiliated
with or participating in civic, business,
agricultural, or service organizations
in their community; members’ previous
and current occupations may be con-
sidered in this determination. Individ-
ual members may represent multiple
interests as well.

[56 FR 28472, June 21, 1991, as amended at 57
FR 59903, Dec. 17, 1992; 58 FR 40951, July 30,
1993]

§ 1944.154 Priorities for tenants’ occu-
pancy.

(a) Tenant occupancy in labor hous-
ing is prioritized in the following order:

(1) First priority is to be given to eli-
gible farm laborer households based
upon percent of total earnings from
farm labor in the following ranked cat-
egories: 71 to 100 percent; 51 to 70 per-
cent; 26 to 50 percent; and less than 25
percent.

(i) For LH units without Rental As-
sistance, occupancy priority within
each ranking category is according to
the household’s income, very-low, low-
, then moderate.

(ii) For LH units with Rental Assist-
ance, tenant occupancy priority is
given to all eligible very-low income
farm worker households by ranked cat-
egory, then to low income farm worker
households by ranked category. Mod-
erate income may be served when there
are no very-low or low-income eligible
farm workers on the waiting lists,
again by ranked category.

(2) Second priority is given to retired
or disabled farm laborer households
who were in the local farm market area
at the time of retirement or becoming
disabled. Occupancy priority will be by
paragraph (a)(1) (i) or (ii) of this sec-
tion without the farm income ranking
category.

(3) Third priority is to be given to
other retired or disabled farm laborer
households. Occupancy priority will be
by paragraph (a)(1) (i) or (ii) of this sec-
tion without the farm income ranking
category.

(b) When there is a diminished need
for housing by persons or families in
the above categories, such units may
be made available to persons or fami-
lies eligible for occupancy under the
section 515, Rural Rental Housing pro-
gram. Section 515 tenants may occupy
the labor housing until such time the
units are again needed by persons or
families eligible under paragraph (a) of
this section. As the basis for FmHA or
its successor agency under Public Law
103–354’s approval or disapproval of a
borrower’s determination of dimin-
ished need, the borrower must submit
to FmHA or its successor agency under
Public Law 103–354 a current analysis
of need and demand, identical to the
market survey required of applicants
in exhibit A–I of this subpart. The bor-
rower’s determination and the State
Director’s recommendation should be
forwarded to the National Office for
concurrence.

(c) For additional guidance on occu-
pancy and rental assistance, refer to
FmHA Instruction 1930–C, exhibit B VI
of this subpart, Renting Procedures,
and exhibit E of this subpart, Rental
Assistance Program. The Agency is re-
quired by statute to provide affordable
housing to eligible farm workers and
their families as a first program prior-
ity and to provide Rental Assistance as
a second program priority. If it appears
there is conflict in FmHA Instructions
concerning the housing of an eligible
Domestic or Migrant Farm Worker,
document the problem and consult the
District Director. If necessary, the
problem may be referred to the State
Office and/or the National Office for
resolution.
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(d) Tenant Occupancy records. (1) For
tenants of housing owned by farm bor-
rowers, rent is not charged and em-
ployment related occupancy restric-
tions do apply (reference § 1944.164(h)
for additional guidance). The borrower
shall have each tenant execute a ver-
ification of occupancy and farm labor
on exhibit K–1, Verification of Domes-
tic Farm Labor and Occupancy in Rent
Free Housing, on initial occupancy of
the dwelling unit. The borrower shall
retain the properly completed forms
and make them available for FmHA or
its successor agency under Public Law
103–354 Inspection only for the current
tenant(s) and to supplement the annual
reporting requirements required in the
loan agreement. If the housing is not
occupied on a year-round basis, then
the report should list the names of the
migrants or seasonal farmworkers at-
tached to exhibit K–1.

(2) For tenants of housing when rent
is charged and employment restric-
tions do not apply (reference
§ 1944.164(h) for additional guidance).
The borrower shall be guided by the
procedures referenced in paragraph (c)
of this section.

(e) Ineligible occupants. (1) For hous-
ing owned by farm borrowers. Ineli-
gible occupants are immediate rel-
atives of the borrower(s) and anyone
who is not employed in domestic farm
labor, as defined in § 1944.153 of this
subpart. Normally, occupancy of labor
housing owned by farm borrowers is re-
stricted to employees of the farmer or
is governed by an employment contract
with the farmer. Occupancy of housing
owned by farm borrowers, regardless of
the site (on-farm or in town), may be
occupied by ineligibles with the per-
mission of the State Director.

(2) For housing owned by organizations.
Ineligible occupants are defined in ex-
hibit B of subpart C of part 1930 of this
chapter.

[56 FR 28473, June 21, 1991, as amended at 57
FR 59904, Dec. 17, 1992]

§ 1944.155 Responsibility for LH proc-
essing and servicing.

All LH loan and/or LH grant applica-
tion processing and servicing is the re-
sponsibility of the FmHA or its succes-
sor agency under Public Law 103–354
District Director with redelegation au-

thority for on-farm labor housing
loans.

[57 FR 59904, Dec. 17, 1992]

§ 1944.156 General loan/grant process-
ing requirements.

(a) Timeliness. All applicants will be
informed of a decision regarding their
request for assistance within a reason-
able timeframe established by RHS. If
RHS cannot provide an eligibility de-
termination within a reasonable time-
frame, the applicant will be notified
when the determination will be made.
A request for assistance may be with-
drawn at any time by the applicant.
RHS may return a request for assist-
ance for failure of the applicant to pro-
vide the necessary underwriting infor-
mation within a reasonable time period
established by RHS.

(b) Unlawful determination. The fed-
eral Equal Credit Opportunity Act pro-
hibits creditors from discriminating
against credit applicants based on race,
color, religion, national origin, sex,
marital status, age (provided that the
applicant has the capacity to enter
into a binding contract), or because all
or part of the applicant’s income de-
rives from any public assistance pro-
gram. Department of Agriculture regu-
lations provide that no agency, officer,
or employee of the United States De-
partment of Agriculture shall exclude
from participation in, deny the benefits
of, or subject to discrimination any
person based on race, color, religion,
sex, age, handicap, or national origin
under any program or activity admin-
istered by such agency, officer, or em-
ployee. The Fair Housing Act prohibits
discrimination in real estate-related
transactions, or in the terms and con-
ditions of such a transaction, because
of race, color, religion, sex, handicap,
familial status, or national origin. If
an applicant or borrower believes he or
she has been discriminated against for
any of these reasons, that person can
write the Secretary of Agriculture,
Washington, DC 20250. Applicants also
cannot be denied a loan because the ap-
plicant has in good faith exercised his
or her rights under the Consumer Cred-
it Protection Act. If an applicant be-
lieves he or she was denied a loan for
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this reason, the applicant should con-
tact the Federal Trade Commission,
Washington, DC 20580.

(c) Taxpayer identification. All appli-
cants must provide their taxpayer
identification number. The taxpayer
identification number for individuals
who are not businesses is their Social
Security Number.

[61 FR 59777, Nov. 22, 1996]

§ 1944.157 Eligibility requirements.

(a) Eligibility of applicant for an LH
loan. To be eligible for an LH loan the
applicant must:

(1) Be a farmowner, family farm part-
nership, family farm corporation, or an
association of farmers whose farming
operations demonstrate a need for farm
labor housing, or an organization, as
these terms are defined in § 1944.153,
which will own the housing and operate
it on a nonprofit basis.

(2) Except for State and local public
agencies, or a political subdivision
thereof, be unable to provide the nec-
essary housing from their own re-
sources and be unable to obtain the
necessary credit from any other source
upon terms and conditions they could
reasonably be expected to fulfill. If an
association of farmers or family farm
corporation or partnership, the individ-
ual members, individually and jointly,
must be unable to provide the nec-
essary housing by utilizing their own
resources and be unable, by pledging
their personal liability, to obtain other
credit that would enable them to pro-
vide housing for farm workers at rental
rates they can afford to pay. The indi-
vidual resources of family farm cor-
poration or partnership members with
less than a ten percent corporate or
partnership interest need not be con-
sidered.

The State Director may make an ex-
ception to the requirement that an in-
dividual farmowner, family farm cor-
poration, family farm partnership or
an association be unable to obtain the
necessary credit elsewhere when all of
the following conditions exist:

(i) There is a need in the area for
housing for domestic farmworkers who
are migrants and that applicant will
provide such housing;

(ii) There are no qualified State or
political subdivisions or public or pri-
vate nonprofit organizations currently
available or likely to become available
within a reasonable period of time that
are willing and able to provide the
housing; and

(iii) The interest rate for such loans
is in accordance with subpart A of part
1810 of this chapter (FmHA Instruction
440.1).

(3) Have sufficient initial operating
capital to pay costs such as property
and liability insurance premiums, fi-
delity bond premiums if required, util-
ity hookup deposits, maintenance
equipment, moveable furnishings and
equipment, printing lease forms, and
other initial expenses. LH loans made
to nonprofit organizations and to State
or local public agencies or political
subdivisions thereof may include up to
2 percent of the development cost for
initial operating expenses.

(4) After the loan is made, have in-
come sufficient to pay operating ex-
penses, make necessary capital re-
placements, make the payments on the
loan and other authorized debts, and
accumulate reasonable reserves as re-
quired.

(5) Possess the legal and actual ca-
pacity, character, ability, and experi-
ence to carry out the undertakings and
obligations required for the loan, in-
cluding the obligation to maintain and
operate the housing and related facili-
ties for the purpose for which the loan
is made. Organizations operating in
more than one local area will be re-
quired to indicate their ability to pro-
vide local management and supervision
of the day-to-day operation of the
housing project.

(6) Intend to use the housing for
labor to be used in the farming oper-
ations of the applicant or farming oper-
ations of its members if an individual
farmowner, family farm corporation or
partnership, or an association of farm-
ers.

(7) Own the housing and related land
or become the owner when the loan is
closed. An owner may include, in addi-
tion to the owner of full marketable
title, a lessee of a tract of land owned
by a State, political subdivision, public
body or public agency, or Indian tribal
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lands which are not available for pur-
chase. It may also include a lease of
land when the State Director deter-
mines that long-term leasing of sites
by nonpublic bodies is a well estab-
lished practice and such leaseholds are
fully marketable in the area, provided:

(i) The applicant is unable to obtain
fee title to the property.

(ii) A recorded mortgage constituting
a valid and enforceable lien on the ap-
plicant’s leasehold will be given as se-
curity.

(iii) The amount of the labor housing
(LH) loan against the property will not
exceed the maximum security value or
Maximum Debt Limit (MDL) deter-
mined in accordance with subpart E, or
subparts B and C of part 1922 of this
chapter, as appropriate.

(iv) The unexpired term of the lease
on the date of loan approval is at least
25 percent longer than the repayment
period of the loan and rental charged
for the lease should not exceed the rate
charged for similar leases in the area.

(v) The borrower’s interest may not
be subject to summary foreclosure or
cancellation.

(vi) The lease must:
(A) Not restrict the right to foreclose

the LH mortgage or to transfer the
lease.

(B) Permit FmHA or its successor
agency under Public Law 103–354 to bid
at foreclosure sale or to accept vol-
untary conveyance of the security in
lieu of foreclosure.

(C) Permit FmHA or its successor
agency under Public Law 103–354 after
acquiring the leasehold through fore-
closure, or voluntary conveyance in
lieu of foreclosure, or in event of aban-
donment by the borrower, to occupy
the property, or to sublet the property
and to sell the leasehold for cash or
credit.

(D) Permit the borrower, in the event
of default or inability to continue with
the lease and the LH loan, to transfer
the leasehold, subject to the LH mort-
gage, to a transferee with assumption
of the LH debt and grant obligation.

(vii) The advice of the Office of the
General Counsel (OGC) will be obtained
as to legal sufficiency of the lease.
When the State Director is uncertain
as to whether a loan can be made on a
leasehold, the request should be sub-

mitted to the National Office for eval-
uation and instructions.

(8) If it is a private broad-based non-
profit organization or a nonprofit orga-
nization of farmworkers, meet the fol-
lowing additional requirements:

(i) In the event of its dissolution, be
legally bound to transfer its net assets
to a nonprofit organization of a similar
type or a public body for use for domes-
tic farm labor housing or other public
purposes if the need for farm labor
housing no longer exists.

(ii) Responsibility for management of
the housing must be vested in the ap-
plicant’s board of directors.

(A) A broad-based nonprofit organiza-
tion must be governed by a board of di-
rectors of not less than five members
who are experienced in such fields as
real estate management, finance, or re-
lated businesses and who will not be
users of the farm workers housed in the
project.

(B) A nonprofit organization of farm-
workers must have representation on
the board from the area where the
housing is located. Directors may be
elected who are not members of the or-
ganization but are experienced in such
fields as real estate management, fi-
nance, or related businesses provided
member directors represent a majority
of the board.

(iii) Be prohibited from requiring or
preventing employment on any par-
ticular farm or farms as a condition of
occupancy.

(iv) Except for an organization of
farmworkers, be certified as exempt
from Federal income taxation.

(9) Be an individual farmowner who is
a citizen of the United States, the
Commonwealth of Puerto Rico, the
Virgin Islands, the territories and pos-
sessions of the United States, or the
trust territory of the Pacific Islands or
residents in one of the foregoing areas
after being legally admitted for perma-
nent residence or an indefinite parole.
If the applicant is an organization,
other than a State or political subdivi-
sion, the majority of the members and
controlling interests must be individ-
uals who meet the citizenship require-
ments for individual farmowners as
stated above.

(b) Eligibility of applicant for an LH
grant. To be eligible for an LH grant
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the applicant must meet the applicable
requirements in § 1944.157 (a) and:

(1) Be an organization, as defined in
§ 1944.153 with an assured life over a pe-
riod of years sufficient to carry out the
purpose of providing low-rent housing
for domestic farm labor. This should
not be less than the anticipated useful
life of the project as suitable housing
for domestic farm labor, assuming
proper maintenance and repair of the
property. Ordinarily, this should not be
less than 50 years.

(2) When the grant is closed, be the
owner (as defined in this subpart) of
the housing and related facilities, in-
cluding the site.

(3) Be unable to provide the nec-
essary housing from its own resources,
including any power to levy taxes, as-
sessments, or charges, and be unable to
obtain the necessary credit through an
LH loan or from other sources upon
terms and conditions the applicant
could reasonably be expected to fulfill.

(4) Possess the legal and actual ca-
pacity, ability, and experience to incur
and carry out the undertakings and ob-
ligations required, including the obli-
gations to maintain and operate the
housing and related facilities for the
purpose for which the grant is made.

(5) Legally obligate itself not to di-
vert income from the housing to any
other business, enterprise, or purpose.

(c) Authorized representative of appli-
cant. FmHA or its successor agency
under Public Law 103–354 will deal only
with the applicant or its bona fide rep-
resentative and technical advisers. The
authorized representative of the appli-
cant must be a person who has no pecu-
niary interest in the award of the ar-
chitectural or construction contracts,
management contracts, the purchase of
equipment, or the purchase of land for
the housing site.

[45 FR 47655, July 16, 1980, as amended at 48
FR 7159, Feb. 18, 1983; 48 FR 44762, Sept. 30,
1983; 50 FR 8590, Mar. 4, 1985; 56 FR 28474,
June 21, 1991; 58 FR 44753, Aug. 25, 1993]

§ 1944.158 Loan and grant purposes.

LH loans and grants may be made to
qualified applicants to:

(a) Build, buy, improve or repair
housing as defined in § 1944.153(b).

(b) Purchase and improve the nec-
essary land on which the housing will
be located.

(1) The cost of land purchased with
loan or grant funds may not exceed its
present market value in its present
condition. Present market value will
be determined by a current appraisal in
accordance with subpart B of part 1922
of this chapter.

(2) Loan or grants funds will not be
used to buy land from a member of an
applicant-organization, or from an-
other organization in which any mem-
ber of the applicant-organization has
an interest, without prior approval of
the State Director. In granting this ap-
proval the State Director should be
sure that the purchase price does not
exceed the present market value.

(3) Loan or grant funds may not be
used to acquire land in excess of that
needed for the housing, including relat-
ed facilities, except when the applicant
cannot acquire only the needed land at
a fair price, can justify the acquisition,
agrees to sell the excess land as soon as
practicable and apply proceeds on the
loan, and has legal authority to ac-
quire and administer the land.

(c) Develop and install water supply,
sewage disposal, streets, storm water
retention facilities or areas, and heat
and light systems necessary in connec-
tion with the housing. If the facilities
are located offsite, the following re-
quirements must be met:

(1) The applicant will hold the title
to the facility or have a legally assured
adequate right to use of the facility for
at least the life of the loan or grant
and such title or right can be trans-
ferred to any subsequent owner of the
site.

(2) The facilities are provided for the
exclusive use of the LH project or funds
are limited to the prorated part of the
total cost of the facility according to
the use and benefit to the project. The
applicant will agree in writing to the
application of extra payments on the
LH loan of any subsequent collection
by the applicant from other users or
beneficiaries of the facility.

(3) Adequate security can be obtained
with or without a mortgage based on
the offsite facilities.

(d) Construct other related facilities
in connection with the housing such as:
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(1) Maintenance workshop and stor-
age facilities.

(2) Recreation center including
lounge if the project is large enough to
justify such a facility.

(3) Central cooking and dining facili-
ties when the project is large enough to
justify such services.

(4) Small infirmary for emergency
care only when justified.

(5) Laundry room and equipment, in-
cluding clotheslines, if not provided in
the individual units.

(6) Appropriate outdoor recreational
facilities and other facilities to meet
essential needs.

(7) Child day care facilities when
needed and feasible.

(8) Trash retention areas if nec-
essary.

(9) Outdoor lighting in pedestrian
areas where use is anticipated after
sunset.

(e) Construct office and living quar-
ters for the resident manager and other
operating personnel if needed and ad-
vantageous to the project and the Gov-
ernment.

(f) Purchase and install ranges, re-
frigerators, drapes, drapery rods,
clothes washers, and clothes dryers. If
individual washer and dryer hookups
are provided, clothes washers and
clothes dryers may be installed in indi-
vidual rental units only if the inclusion
of such items in individual units is
needed and is customary in the area for
the type of housing involved and is
consistent with the requirement that
the construction be undertaken in an
economical manner and not constitute
elaborate or extravagant items. Other-
wise, the clothes washers and clothes
dryers must be installed in a central
laundry room. The number of washers
and dryers must be adequate to serve
the tenant needs. Whenever practical,
this equipment should be attached to
the real property in a manner to pre-
vent easy removal.

(g) Purchase and install essential
equipment which upon installation be-
comes a part of the real estate.

(h) Provide landscaping, foundation
planting, seeding or sodding of lawns,
and necessary facilities related to
buildings such as walks, yards, fences,
parking areas, and driveways.

(i) Provide loan/grant funds to enable
a nonprofit group or public body to be
reimbursed for technical assistance re-
ceived from a nonprofit organization,
with housing and/or community devel-
opment experience, to assist the non-
profit applicant entity in the develop-
ment and packaging of its loan/grant
docket and project.

(1) Loan and grant funds may also be
used to reimburse any appropriate and
necessary legal, architectural, engi-
neering, technical, and professional
fees.

(2) Costs incurred by the nonprofit
applicant entity for development and
packaging of its own loan/grant docket
and project may also be reimbursed.
Any costs incurred by the entity for its
own formation and incorporation are
not reimbursable.

(3) The amount to be reimbursed for
developing and packaging the loan/
grant docket and project are limited by
the total development cost (excluding
initial operating and capital expenses).
Reimbursed costs may range from 2 to
4 percent of total development costs
and should reflect costs that are rea-
sonable and typical for the area. In no
case will the Agency reimburse in ex-
cess of 4 percent.

(4) The packaging costs are not re-
quired to be considered a part of the se-
curity value of the project.

(5) Related project costs as listed in
§ 1944.169 of this subpart are not in-
cluded as a part of the costs for devel-
opment and packaging of the loan/
grant docket and project.

(j) Pay interest which will accrue
during the estimated construction pe-
riod if interim financing is used [or if
loan will be closed using multiple ad-
vances on daily interest accrual (DIAS)
with annual installment and deferred
principal]. In the case of multiple ad-
vances when the loan is closed on a
predetermined amortization schedule
system (PASS) or on DIAS with
monthly installments, loan funds will
not be used for construction interest.
Accrued interest during the construc-
tion period will be capitalized when
construction is substantially complete
and the project is ready for full oper-
ation.

(k) Pay normal charges necessary to
obtain interim financing.
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(l) Pay initial operating expenses up
to 2 percent of the development cost
for any type applicant except an indi-
vidual farmowner, family farm cor-
poration or partnership, or an associa-
tion of farmers.

(m) Pay for related costs incurred in
compliance with the Uniform Reloca-
tion Assistance and Real Property Ac-
quisition Act of 1970 and in accordance
with § 1944.164(q) of this subpart.

(n) To make advances in accordance
with § 1965.217 (d) of subpart E of part
1965 of this chapter to nonprofit cor-
porations and public agencies to avert
prepayment of the loan.

[45 FR 47655, July 16, 1980, as amended at 50
FR 8590, Mar. 4, 1985; 58 FR 38923, July 21,
1993; 60 FR 4070, Jan. 20, 1995]

§ 1944.159 Rates and terms.

(a) Amortization period. Each loan will
be scheduled for payment in install-
ments within a period, not to exceed 33
years, as may be necessary to assure
that the loan will be adequately se-
cured, taking into account the prob-
able depreciation of the security.

(b) Interest rate. Upon request of the
applicant, the interest rate charged by
FmHA or its successor agency under
Public Law 103–354 will be the lower of
the interest rates in effect at the time
of loan approval or loan closing. If an
applicant does not indicate a choice,
the loan will be closed at the interest
rate in effect at the time of loan ap-
proval. Interest rates are specified in
exhibit B of FmHA Instruction 440.1
(available in any FmHA or its succes-
sor agency under Public Law 103–354 of-
fice).

(c) Amortization schedule. LH loans,
including subsequent loans closed after
May 1, 1985, must be on PASS if the
project has year-round occupancy and
monthly income. LH loans requiring
annual installments due to seasonal in-
come may be closed on the daily inter-
est accrual system (DIAS) with month-
ly or annual payments. All loans on
any project receiving a subsequent loan
on or after May 1, 1985, must be con-
verted to PASS if the subsequent loan
is on PASS. Accounting and processing
payments for PASS loans will be han-

dled under subpart K of part 1951 of this
chapter.

[45 FR 47655, July 16, 1980, as amended at 50
FR 8591, Mar. 4, 1985; 51 FR 6734, Feb. 26, 1986]

§§ 1944.160–1944.162 [Reserved]

§ 1944.163 Conditions under which an
LH grant may be made.

A grant may be made to an eligible
applicant only when all of the follow-
ing requirements can be met:

(a) The applicant will contribute at
least one-tenth of the total develop-
ment cost, obtained from its own re-
sources, including any power to levy
taxes, assessments, or charges, with
funds from other sources, or with an
LH loan. The applicant’s contribution
must be available at the time of grant
closing. If an LH loan is needed, the ap-
plicant will file an application for a
combination loan and grant at the
same time.

(b) The housing and related facilities
will fulfill a pressing need in the area
in which the housing is or will be lo-
cated and there is reasonable doubt
that such housing can be provided
without the grant.

(1) The applicant will furnish FmHA
or its successor agency under Public
Law 103–354 factual evidence of fulfill-
ing a pressing need. This need will be
documented in accordance with exhib-
its A–1 or A–2 of this subpart, as appli-
cable, and using exhibit A–4 as a guide-
line if appropriate.

(2) When appropriate, the District Di-
rector may check with sources such as
the State Department of Labor, Bureau
of Employment Security, and other re-
liable sources to verify the information
submitted.

(3) If, after evaluating the informa-
tion furnished by the applicant and ad-
ditional information that may be pro-
vided, the District Director determines
that the housing will fulfill a pressing
need and that a reasonable doubt exists
that the housing can be provided with-
out the grant, the District Director
will prepare a narrative statement to
support these conclusions.

(c) The housing will be constructed in
accordance with exhibit A–3 of this
subpart.

(d) The housing will be constructed
in an economical manner and will not
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be of elaborate or extravagant design
or material.

(e) The housing must be durable and
suitable for year round use unless the
need for such housing is seasonal and
year-round occupancy is not practical
and will not be needed. Construction of
seasonal farm labor housing will be
permitted upon a finding of persistent
need for migrant farmworker housing
in the area and such housing will be
used solely by migrant farmworkers
while they are away from their resi-
dence. Seasonal farm labor housing
that will be occupied for six months or
less per year by migrant farmworkers
while they are away from their resi-
dence, will be constructed in accord-
ance with exhibit I to subpart A of part
1924. Farm labor housing that is to be
occupied less than year-round but more
than six months shall be in substantial
conformance with and be easily con-
vertible to the applicable development
standards as required by § 1924.5(d)(1) of
subpart A of part 1924 of this chapter.
Such projects that are to be occupied
less than year-round but more than six
months may be approved after review
of the savings in construction costs,
the plan for conversion to full compli-
ance with development standards and
the long term need for such housing.

(f) Housing will be constructed and
designed with the consideration given
to selecting the most economic, energy
efficient heating (and cooling, if appli-
cable) systems including, but not lim-
ited to, insulation in excess of the re-
quirements of exhibit D of subpart A of
part 1924 of this chapter (FmHA In-
struction 1924–A, exhibit D); active/pas-
sive solar design; building orientation;
and sun control measures.

[45 FR 47655, July 16, 1980, as amended at 47
FR 28086, June 29, 1982; 52 FR 8036, Mar. 13,
1987]

§ 1944.164 Limitations and conditions.
(a) Limitations on use of loan and grant

funds. Among the purposes for which
loan and grant funds will not be used
are the following:

(1) Providing housing for the mem-
bers of the immediate family of the ap-
plicant when the applicant is an indi-
vidual farmowner, family farm cor-
poration, or partnership, or an associa-
tion of farmers. (Immediate family in

this instance includes mother, father,
brothers, sisters, sons and daughters of
applicant(s) and spouse.)

(2) Housing, related facilities, or
household furnishings which are elabo-
rate or extravagant in design or mate-
rial.

(3) Refinancing debts of the appli-
cant.

(4) Moveable-type furnishings or
equipment except household furnish-
ings as defined in § 1944.153(c).

(5) Payment of any fees, charges, or
commissions to any broker, negotiator,
or other person for the referral of a
prospective applicant or solicitation of
the loan.

(6) Payment of any fee, salary, com-
mission, profit, or compensation to an
applicant, or any officer, director,
trustee, stockholder, member, or agent
of the applicant, except as provided in
§ 1944.158(i).

(b) Priority in use of grant funds and
maximum amount of grant—(1) Priority in
use of grant funds. Projects will be au-
thorized for funding by the National
and State Offices based on priority to:

(i) Locations where a long range and
pressing need exists for farm labor
housing because of labor intensive agri-
cultural crop production and a lack of
suitable housing.

(ii) Projects where occupants will de-
rive the highest portion of their in-
come from on-farm agricultural work.

(2) Maximum amount of grant. The
amount of any grant may not exceed
the lessor of:

(i) Ninety percent of the total devel-
opment cost, or

(ii) That portion of the total cash de-
velopment cost which exceeds the sum
of any amount the applicant can pro-
vide from its own resources plus the
amount of a loan which the applicant
will probably be able to repay, with in-
terest, from income from rentals with-
in the financial reach of low-income
farmworker families. The availability
of rental assistance and Department of
Housing and Urban development (HUD)
section 8 subsidies will be considered in
determining the rentals that farm
workers will pay.
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(c) Advance of grant funds. The times
for requesting Treasury Checks rep-
resenting LH grant funds and deposit-
ing such checks in the applicant’s su-
pervised bank account will be deter-
mined in accordance with § 1944.175.
When other funds to help finance the
labor housing are being supplied by the
applicant from its own resources or
from a loan, such other funds will be
used before a grant check is requested
from the Treasury or deposited in or
disbursed from the supervised bank ac-
count, as appropriate to comply with
§ 1944.175.

(d) Obligations incurred before loan or
grant closing. When the applicant files
an application for a loan or grant, the
District Director will advise the appli-
cant that construction must not be
started and obligations for work mate-
rials or land must not be incurred or
made before the loan or grant is closed,
and that it is the policy of FmHA or its
successor agency under Public Law 103–
354 not to permit loan or grant funds to
be used to pay such obligations or re-
imburse the applicant for such pay-
ments. If, nevertheless, the applicant
incurs expenses or makes payments for
such purposes before the loan or grant
is closed, the State Director may au-
thorize the use of loan or grant funds
to pay such expenses or reimburse the
applicant only when the State Director
finds that all the following conditions
exist:

(1) The expenses were incurred: (i)
After the applicant filed a written ap-
plication for a loan with FmHA or its
successor agency under Public Law 103–
354; or (ii) before the date of applica-
tion as part of a predevelopment loan
specifically intended as interim financ-
ing from a public agency or nonprofit
organization and prior concurrence of
the National Office is obtained; or (iii)
before the date of application as part of
a development loan made to a State or
local public agency specifically in-
tended as temporary financing and
prior concurrence of the National Of-
fice is obtained.

(2) The applicant is unable to pay
such expenses from its own resources
or from credit from other sources, and
failure to authorize the use of loan or
grant funds to pay such expenses or re-

imburse the applicant would impair the
applicant’s financial position.

(3) The expenses were incurred or
payments were made for authorized
loan and grant purposes.

(4) Contracts, materials, construction
and any land purchase meet FmHA or
its successor agency under Public Law
103–354 standards.

(5) Payment of the expenses will re-
move any liens which have attached
and any basis for liens that may attach
to the property on account of such ex-
penses.

(e) Grant resolution. A resolution will
be adopted by the applicant’s Board of
Directors and a certified copy included
in the grant docket before a grant is
approved.

(1) For a grant accompanied by an
LH loan, the form of resolution at-
tached as exhibit E to this subpart will
be used with any necessary changes re-
quired or approved by OGC. For a grant
not accompanied by an LH loan, the
form of resolution will be provided or
approved by the National Office, fol-
lowing exhibit E as closely feasible.

(2) The form of resolution to be
adopted by the applicant will contain
policy and procedural requirements
which should be read and be fully un-
derstood by the applicant’s Board of
Directors and officers. Included in the
resolution will be provisions authoriz-
ing FmHA or its successor agency
under Public Law 103–354 to prescribe
requirements regarding the operation
of the housing and related facilities
and other provisions including the fol-
lowing:

(i) The rentals charged domestic
farm labor will not exceed such
amounts as are approved by FmHA or
its successor agency under Public Law
103–354 after considering the income of
the occupants and the necessary costs
of operation, debt service, and ade-
quate maintenance of the housing.

(ii) The housing will be maintained
at all times in a safe and sanitary con-
dition in accordance with standards
prescribed by State and local law, and
as required by FmHA or its successor
agency under Public Law 103–354.

(iii) In granting occupancy of the
housing an absolute priority will be
given at all times to domestic farm
labor.
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(3) The resolution will also authorize
the appropriate officers of the appli-
cant to execute a ‘‘Labor Housing
Grant Agreement,’’ in the format of ex-
hibit F of this subpart. If changes are
required in exhibit F they must be ap-
proved by OGC.

(f) Conditional obligations to repay
grants. The obligations incurred by the
applicant as a condition of the grant
will be in accordance with exhibit F of
this subpart.

(g) Loan resolution or loan agreement.
(1) An organization will have its Board
of Directors adopt a loan resolution
and furnish a certified copy for the
loan docket before loan approval. The
resolution will be substantially in the
format of exhibit C of this subpart.
Any necessary changes must be ap-
proved by OGC.

(2) All other loan applicants of this
subpart will execute a loan agreement
in substantially the same format as ex-
hibit D of this subpart (for rental
units) or exhibit K of this subpart (for
non-rental units). Any necessary
changes must be approved by OGC.

(h) Restrictions on conditions of oc-
cupancy. No organizational borrower,
other than an association of farmers or
family farm corporation or partnership
will be permitted to require that an oc-
cupant work on any particular farm or
for any particular owner or interest as
a condition of occupancy of the hous-
ing. Tenant selection should be in ac-
cordance with exhibit B of subpart C of
part 1930 of this chapter. No borrower
will discriminate, or permit discrimi-
nation by any agent, lessee, or other
operator in the use or occupancy of the
housing or related facilities because or
race, color, religion sex, age, handicap,
marital or familial status or National
origin. Each borrower will comply with
subpart E of part 1901 of this Chapter
and prepare and submit HUD Form
935.2, ‘‘Affirmative Fair Housing Mar-
keting Plan,’’ which is available in any
FmHA or its successor agency under
Public Law 103–354 Office.

(i) Supervisory assistance. Supervision
will be provided borrowers to the ex-
tent necessary to achieve the objec-
tives of the loan and to protect the in-
terests of the Government. The provi-
sion of subpart C of part 1930 of this

chapter (FmHA Instruction 1930–C) will
be followed.

(j) Location of housing. (1) Multifam-
ily type housing designed for year-
round occupancy will meet the location
requirements as explained in exhibit A–
3 of this subpart.

(2) Single family type housing de-
signed for year-round occupancy, as ex-
plained in exhibit A–3 of this subpart,
will be located:

(i) On plotted lots within a subdivi-
sion which complies with all local re-
quirements and is developed in accord-
ance with subpart C of part 1924 of this
chapter; or

(ii) On scattered sites located to meet
the location requirements of subpart C
of part 1924 of this chapter and part
1944 subpart A.

(3) Housing designed for seasonal oc-
cupancy, whether single family or mul-
tifamily type housing may be located
on the farm as long as it is not located
near farm service buildings and will be
situated to allow for possible conver-
sion to full-year occupancy should the
need for migrant farmworkers in the
area change.

(k) International review. Intergovern-
mental consultation should be carried
out in accordance with 7 CFR part 3015
subpart V, ‘‘Intergovernmental Review
of Department of Agriculture Pro-
grams and Activities’’ for 25 units or
more. See FmHA Instruction 1940–J,
available in any FmHA or its successor
agency under Public Law 103–354 office.

(l) Guidelines for preparing environ-
mental assessments and environmental im-
pact statements. All projects shall com-
ply with subpart G of part 1940 of this
chapter.

(m) Guidelines for projects affecting
floodplains. The provisions of the Na-
tional Flood Insurance Act of 1968 as
amended by the Flood Disaster Protec-
tion Act of 1973 apply to FmHA or its
successor agency under Public Law 103–
354 authorities permitting financing of
LH now located in or to be located in
special flood or mudslide prone areas
as designated by the Federal Emer-
gency Management Agency. Subpart B
of part 1806 of this chapter (FmHA In-
struction 426.2) applies. It should be
emphasized, however, that FmHA or its
successor agency under Public Law 103–
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354’s response to floodplain develop-
ment is not limited to the Flood Insur-
ance Program. Pursuant to Executive
Order 11988, ‘‘Floodplain Management,’’
FmHA or its successor agency under
Public Law 103–354 shall not fund any
housing projects which impact a flood-
plain unless there is no practicable al-
ternative siting of the project. Appli-
cants, therefore, should concentrate in
the early planning stages of this pro-
posal to locating sites which do not im-
pact floodplains. See subpart G of part
1940 of this chapter for applicable envi-
ronmental requirements.

(n) LH loans to American Indians se-
cured by trust or restricted land. Loans
to individuals will be secured by a
mortgage on the leasehold interest
held by the applicant. The leasehold in-
terest must meet the conditions of
§ 1944.18(b)(5) of part 1944 subpart A.
Loans to tribes or tribal corporations
will be secured in accordance with
§§ 1823.409 and 1823.414(a) of subpart N of
part 1823 of this chapter (FmHA In-
struction 442.11, paragraphs IX and XIV
A).

(o) Refinancing LH loans. Each bor-
rower must agree to refinance the un-
paid balance of the LH loan at the re-
quest of FmHA or its successor agency
under Public Law 103–354 whenever it
appears to FmHA or its successor agen-
cy under Public Law 103–354 that the
borrower is unable to obtain a loan
from responsible cooperative or private
credit sources at rates and terms which
FmHA or its successor agency under
Public Law 103–354 considers reason-
able, and still rent the units to eligible
occupants at rental rates within their
payment ability. The refinancing of an
LH loan must comply with the restric-
tions indicated in § 1944.176(d)(2) of this
subpart. The provisions of subpart E of
part 1965 of this chapter must be fol-
lowed before the State Director or
other designated official can approve
or accept prepayment or refinancing of
the FmHA or its successor agency
under Public Law 103–354 loan.

(p) Restrictive-use provisions for LH
loans. The acceptance of a farm labor
housing loan will make the borrower
subject to the restrictive-use provi-
sions contained in exhibit A–1 of sub-
part E of part 1965 of this chapter.

(q) Uniform Relocation Assistance and
Real Property Acquisition Act of 1970.
Compliance with the requirements of
this Act applies to public bodies and
agencies which have the power of emi-
nent domain and/or condemnation. It
will be the responsibility of the appli-
cant to provide assistance required for
relocation of displaced persons from
the site on which a LH project will be
located. FmHA or its successor agency
under Public Law 103–354 loan funds
may be increased to cover costs in-
curred in the relocation of displaced
persons from the site over and above
the appraised value of the property.
Until national FmHA or its successor
agency under Public Law 103–354 in-
structions are published the Depart-
ment regulations found at part 21 of
this chapter should be followed and the
National Office should be consulted for
guidance in developing an LH loan for
a project affected by this Act. However,
the following should be considered:

(1) Generally, sites which will involve
relocation of displaced persons should
not be considered if alternative sites
are available.

(2) For the purpose of determining
the appraisal value of the site to be ac-
quired in respect to LH projects which
involve relocation of displaced persons,
the designated FmHA or its successor
agency under Public Law 103–354 mul-
tiple family housing appraiser or such
other agency designated appraiser shall
be used.

[45 FR 47655, July 16, 1980, as amended at 46
FR 61990, Dec. 21, 1981; 48 FR 29121, June 24,
1983; 49 FR 3762, Jan. 30, 1984; 52 FR 19301,
May 22, 1987; 55 FR 6244, Feb. 22, 1990; 57 FR
59904, Dec. 17, 1992; 58 FR 38923, July 21, 1993]

§§ 1944.165–1944.167 [Reserved]

§ 1944.168 Security requirements.

(a) General. Each loan will be secured
to adequately protect the financial in-
terest of the Government in the loan
during its repayment period. The
amount of the loan may not exceed the
value of the security for the loan as de-
termined by an appraisal, less the un-
paid principal balance, plus past due
interest of any prior liens that will or
will likely exist against the security
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after the loan is closed. If the State Di-
rector determines it necessary or ad-
visable to encumber household furnish-
ings purchased with loan funds, the
State Director will, with the advice of
OGC, issue appropriate instructions
setting forth the manner in which
household furnishings will be secured.

(b) Loan to an organization or an asso-
ciation of farmers. (1) A loan to an orga-
nization or association of farmers
which can give a real estate mortgage
will be secured by a mortgage on good
and marketable title to the real estate
including the housing, the related fa-
cilities, and the site, subject to any ex-
ceptions that may be waived as pro-
vided in subpart B of part 1927 of this
chapter.

(2) If a first mortgage cannot be ob-
tained, a junior mortgage may be
taken provided:

(i) The prior mortgage as affected by
the State law does not contain such
provisions for future advances, pay-
ment schedules, forfeiture or cancella-
tion, foreclosure without adequate no-
tice to junior lienholders, or other
matters which may jeopardize FmHA
or its successor agency under Public
Law 103–354’s security position or the
borrower’s ability to pay the loan; or

(ii) Such provisions are satisfactorily
limited, modified waived, or subordi-
nated.

(3) If it is impossible for an applicant
which is a public or quasi-public orga-
nization to give a real estate mortgage,
the security to be taken will be deter-
mined by the National Office upon the
recommendation of the State Director.
The State Director should consult OGC
as to whether the proposed security is
legally permissible

(4) In individual cases, additional se-
curity may be advisable to ensure that
the loan objectives will be carried out.
For example, to provide for more effec-
tive management and operation, one or
more of the following types of security
may be required.

(i) A mortgage on other real estate
owned by the applicant.

(ii) A pledge, assignment, mortgage,
or other security interest in income
from the housing.

(iii) A cosigner on the promissory
note, letter of credit, endorsements, as-
sessments, user agreements, personal

liability agreements, or membership
subscription agreements.

(5) As a general policy, personal li-
ability will be required of the members
of an association of farmers.

(c) Loan to an individual farmowner or
family farm corporation or partnership.
For every loan to an individual farm
owner or family farm corporation or
partnership, a real estate mortgage
will be taken on the farm, whenever
practicable, in accordance with subpart
B of part 1927 of this chapter. However,
if requested by the applicant, a mort-
gage may be taken on the units and at
least enough land to clearly provide
adequate security for the loan as deter-
mined by an appraisal. In such cases,
the loan must meet the following con-
ditions:

(1) If the tract to be mortgaged is
covered by a prior lien which also ap-
plies to other land, the tract to be
given as security must either:

(i) Be released from the prior lien or
subordinated to permit a first lien for
the LH loan, or

(ii) Provide adequate security for the
entire prior lien debt and the LH loan
and comply with § 1944.18(b)(6) of part
1944 subpart A.

(2) Personal liability will be required
of all stockholders or partners.

[45 FR 47655, July 16, 1980, as amended at 46
FR 61990, Dec. 21, 1981; 56 FR 67482, Dec. 31,
1991]

§ 1944.169 Technical, legal, and other
services.

(a) Appraisals. (1) When real estate is
taken as security, the property will be
appraised by an FmHA or its successor
agency under Public Law 103–354 em-
ployee authorized to make real estate
appraisals. Form FmHA or its succes-
sor agency under Public Law 103–354
426–1, ‘‘Valuation of Buildings,’’ will be
completed to show the depreciated re-
placement value of all the buildings ex-
isting or to be constructed on the prop-
erty to be taken as security. When the
security being offered is:

(i) A farm, an appraisal will be made
in accordance with subpart E of part
1922 of this chapter.

(ii) Other than a farm, and the units
are individual detached dwellings, an ap-
praisal will be made in accordance with
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FmHA Instruction 422.3 which is avail-
able in subpart C of part 1922 of this
chapter.

(iii) Other than a farm, and involves
multifamily or dormitory-type housing, an
appraisal will be made in accordance
with subpart B of part 1922 of this chap-
ter.

(2) If the loan includes funds for pur-
chasing household furnishings or equip-
ment which will not become part of the
real estate, a narrative type appraisal,
identifying the items, will be prepared
by the employee preparing the real es-
tate appraisal. The value placed on
such furnishings will be based on com-
parable selling prices in the area.

(b) Architectural and engineering serv-
ices. Housing and related facilities will
be planned and designed to meet the
needs of the type of occupants who will
likely occupy it. A written contract for
architectural or engineering services
will be required as outlined in subpart
A of part 1924 of this chapter.

(c) Construction and development poli-
cies. (1) Planning and construction.
Housing and related facilities will be
planned in accordance with subpart A
of part 1924 of this chapter and exhibit
A–3 of this subpart. Construction and
development will be performed in ac-
cordance with subpart A of part 1924 of
this chapter.

(2) Labor standards provisions. Con-
struction financed with the assistance
of an LH grant will be subject to the
provisions of the Davis-Bacon and re-
lated acts, and the regulations imple-
menting those acts published by the
Department of Labor regulations at 29
CFR parts 1, 3, and 5.

(3) Compliance with local codes and reg-
ulations. Planning construction, and
operation of housing finance with the
LH loan or grant will conform with all
applicable Federal, State, and local
laws, ordinances, codes, and regula-
tions governing such matters as zon-
ing, construction, heating, plumbing,
electrical installation, fire prevention,
health and safety, and sanitation. If
there are no local or State codes and
regulations governing these matters,
the State Director will issue appro-
priate guidelines to insure that the fa-
cilities meet all FmHA or its successor
agency under Public Law 103–354 re-
quirements.

(4) Land use objectives. Location of
projects shall, to the extent prac-
ticable, result in the preservation of
Important Farmlands and Forestlands,
Prime Rangeland and Wetlands. State
Directors will assure that FmHA or its
successor agency under Public Law 103–
354 actions, investments, and programs
on non-Federal lands are consistent
with State and local land use plans and
programs to the extent practicable. In
carrying this out, State Directors will:

(i) Attempt to integrate depart-
mental and State and local land use
policies and programs.

(ii) Identify and minimize to the ex-
tent practicable adverse environ-
mental, economic, and social effects of
FmHA or its successor agency under
Public Law 103–354 projects and pro-
grams.

(iii) Provide landholders and other
concerned people information about
the alternatives to, and the associated
environmental, social, and economic
implications of proposed actions.

(iv) Refrain from enabling others to
irreversibly convert these lands or en-
croaching or enabling other encroach-
ments on flood plains unless there are
no practicable alternatives.

(v) In unusual circumstances when
the State Director is unable to make a
determination regarding land classi-
fication, the State Director will re-
quest assistance from the Chief of the
Natural Resources Conservation Serv-
ice in Washington, DC.

(d) Optioning of land. If a loan or
grant includes funds to purchase real
estate, an acceptable option to pur-
chase or purchase agreement will be in-
cluded in the application. After the
loan is approved, the District Director
will have Form FmHA or its successor
agency under Public Law 103–354 440–35,
‘‘Acceptance of Option,’’ or other ap-
propriate form of acceptance, com-
pleted, signed, and mailed to the seller.

(e) Insurance. The State Director will
determine the minimum amounts and
types of insurance the applicant will
carry.

(1) Fire and extended coverage will be
required on all buildings included in
the security for the loan in accordance
with subpart A of part 1806 of this
chapter (FmHA Instruction 426.1).
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(2) Suitable Workman’s Compensa-
tion Insurance will be carried by the
applicant for all its employees.

(3) The applicant will be advised of
the possibility of incurring liability
and encouraged, or may be required
when appropriate, to obtain liability
insurance.

(f) Title clearance and legal services.
When the applicant is an organization,
or has special title or loan closing
problems, title clearance and legal
services will be obtained in accordance
with instructions from the OGC. In
other cases, the provisions of subpart B
of part 1927 of this chapter regarding
title clearance and legal services apply.

(g) Use of and accountability for loan
and grant funds. Loan and grant funds
and any funds furnished by the bor-
rower for authorized purposes will be
deposited and handled in accordance
with subpart A of part 1902 of this
chapter.

(1) Funds furnished by the borrower
for the purchase of special equipment
and furnishings to be used in connec-
tion with the project, for which loan or
grant funds could not be used, should
not be deposited in the supervised bank
account with loan or grant funds.

(2) For all organizations collateral
will be pledged by the financial institu-
tion for any loan or grant funds or bor-
rower contribution in accordance with
§ 1902.7 of this chapter.

(3) Funds may be disbursed from the
supervised bank account only for au-
thorized loan or grant purposes.

(h) Bond counsel. All public bodies of-
fering bonds as security for the LH
loan are required to obtain the services
of recognized bond counsel in the prep-
aration of evidence of indebtedness in
accordance with § 1942.19 of subpart A
of part 1942 of this chapter except as
provided in paragraph 1 of exhibit H of
this subpart.

(i) Surety bonding and fidelity cov-
erage. (1) The provisions of subpart A of
part 1924 of this chapter pertaining to
surety bonds are applicable to LH loans
and grants.

(2) If the applicant is an organiza-
tion, it will provide fidelity coverage
for any personnel entrusted with the
receipt, custody, and disbursement of
any project monies, securities, or read-
ily saleable personal property other

than money or securities. Fidelity cov-
erage will be in force as soon as there
are assets in the organization in ac-
cordance with the provisions described
at paragraph XV A of exhibit B of sub-
part C of part 1930 of this chapter.

(j) Contracts for legal services. On
projects requiring extensive legal serv-
ices, the applicant will be required to
have a written contract for these serv-
ices. All such contracts will be subject
to review and approval by FmHA or its
successor agency under Public Law 103–
354 and, therefore, should be submitted
to FmHA or its successor agency under
Public Law 103–354 before execution by
the applicant. Contracts will provide
for the types of service to be performed
and the amount of the fees to be paid,
either in lump-sum on the completion
of all services or in installments as
services are performed. ‘‘Legal Service
Agreement,’’ exhibit G of this subpart,
may be used.

[45 FR 47655, July 16, 1980, as amended at 46
FR 36112, July 14, 1981; 48 FR 7159, Feb. 18,
1983; 56 FR 67482, Dec. 31, 1991; 58 FR 40951,
July 30, 1993; 58 FR 44752, Aug. 25, 1993; 61 FR
56116, Oct. 31, 1996]

§ 1944.170 Processing preapplications.

When an applicant indicates an in-
tent in filing a preapplication, the Dis-
trict Director should schedule a
preapplication conference to review
program objectives and to provide cop-
ies of appropriate exhibits and forms,
including those listed at § 1930.141 of
subpart C of part 1930 of this chapter;
furnish guidance necessary for orderly
application processing; and initiate a
processing checklist for use in estab-
lishing a schedule for completion of
docket items.

(a) Preapplication. SF 424.2, ‘‘Applica-
tion for Federal Assistance (For Con-
struction),’’ with the additional infor-
mation outlined in exhibit A–1 or A–2
of this subpart, as applicable, will be
submitted to the District Director.
This information is used to determine
the applicant’s eligibility and elimi-
nate any proposals which have little or
no chance for funding. The applicant
should be instructed not to prepare an
application until notified to proceed.
General guidance to applicants is pro-
vided in the Labor Housing Loan and
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Grant Application Handbook, exhibit
A.

(b) Actions by District Director. The
preapplication, with attachments, will
be reviewed by the District Director.
The District Director will inspect the
site and consider its desirability if it
appears that the applicant is eligible.

(1) If the preapplication proposes an
LH loan of a type and amount within
the approval authority of the District
Director according to subpart A of part
1901 of this chapter, the District Direc-
tor should determine the applicant’s
eligibility and execute Form AD–622,
‘‘Notice of Preapplication Review Ac-
tion.’’

(2) If the preapplication proposes an
LH loan and/or grant which requires
State Office approval, the
preapplication, including the com-
ments and recommendations of the
District Director and any additional
material considered necessary, will be
forwarded to the State Director.

(c) Actions by State Director. (1) If the
applicant is an organization adopting
without change the ‘‘Articles and By-
laws’’ prescribed by State supplements,
the preapplication need not be submit-
ted to OGC.

(2) In all other cases involving loans
or grants to organizations, the docket,
with any questions or comments of the
State Director, will be submitted to
OGC for a preliminary opinion as to
whether the applicant and the proposed
loan meet or can meet the require-
ments of State law and this subpart.

(3) An original and one copy of the
appropriate environmental review doc-
ument required by subpart G of part
1940 of this chapter must be completed
prior to submitting the docket to the
National Office for review.

(4) In cases not receiving a National
Office review, the following statement
is to be added to the Form AD–622:
‘‘You are advised against taking any
actions or incurring any obligations
which would either limit the range of
alternatives to be considered, or which
would have an adverse effect on the en-
vironment. Satisfactory completion of
the environmental review process in
accordance with subpart G of part 1940
of this chapter must occur prior to
loan approval. The issuance of this re-

view action does not constitute site ap-
proval.’’

(5) Determining amount of grant.
(i) General. The State Director will

determine the amount the applicant
can obtain from other sources, includ-
ing an LH loan, and the amount of the
grant to be made, within the limits set
forth in § 1944.164(b)(2). The State Di-
rector will make this determination
after thoroughly analyzing the infor-
mation in the docket and receiving au-
thorization from the National Office.

(ii) Method of determining amount of
grant.

(A) The State Director will examine
the income of the project based on the
estimated rental charges and operating
costs of the housing when in full oper-
ation to determine the soundness of
the operations. When there is any
doubt as to the probable soundness due
to unrealistic planning of income or
operating expenses, or for other rea-
sons, the housing project and its oper-
ation will be discussed with the appli-
cant to determine changes which can
be made to correct the deficiencies.

(B) When a sound plan of operation
has been agreed upon, the State Direc-
tor will determine the amount of funds
that can be expected to be available
from other sources, including an LH
loan. The State Director will also de-
termine the amount of income avail-
able for loan repayments after allowing
for reasonable and necessary mainte-
nance costs, payments on debts of the
applicant, and the orderly accumula-
tion of an adequate reserve.

(C) The amount of the grants will be
the difference between the amount of
funds to be provided in accordance with
paragraph (c)(5)(ii)(A) of this section,
plus any funds available from the ap-
plicant’s own resources and the total
development cost of the project. In no
case, however, may the amount of the
grant exceed 90 percent of the total de-
velopment cost.

(6) When the State Director considers
it necessary, any preapplication may
be sent to the National Office for eval-
uation and instructions.

(7) The State Director will determine
the priority of the preapplication when
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grant funds are applied for in accord-
ance with § 1944.164(b)(1) of this sub-
part. If in accordance with those prior-
ities, and after completing review of
the preapplication material and deter-
mining the amount of grant, the State
Director will notify the District Direc-
tor of the State Director’s determina-
tion and authorize the District Direc-
tor to prepare and execute Form AD–
622. The District Director will forward
the original to the applicant, a copy to
the State Director, and a copy to the
case file.

[48 FR 200, Jan. 4, 1983, as amended at 53 FR
36267, Sept. 19, 1988; 55 FR 13503, Apr. 11, 1990;
55 FR 25077, June 20, 1990; 58 FR 40951, July
30, 1993; 61 FR 39851, July 31, 1996]]

§ 1944.171 Preparation of completed
loan and/or grant docket.

(a) Information needed. If the appli-
cant has been requested to file an ap-
plication, SF 424.2 (for application sub-
mission), and the additional informa-
tion as outlined in exhibit A–1 or A–2,
as applicable, will be submitted to the
District Director.

(b) District Director’s responsibility. As
the information for the loan docket is
being developed, the District Director

will work closely with the applicant.
The District Director will review and
verify the information furnished for
correctness, adequacy, and complete-
ness. The District Director will deter-
mine that the market survey is ade-
quate and that the market survey re-
port is accurate. The District Director
will evaluate the manner in which the
applicant plans to conduct its business
and financial affairs and comment on
the adequacy of the management.

(c) County Committee certification.
County Committees will not be used to
review LH loan and/or grant applica-
tions.

(d) Assembly, review, and distribution
of complete loan and/or grant docket
items. When all items required for the
complete loan and/or grant docket have
been furnished, they will be examined
thoroughly by the FmHA or its succes-
sor agency under Public Law 103–354 of-
ficial who will approve the loan and/or
grant to make sure they are properly
and accurately prepared and are com-
plete in all aspects, including dates and
signatures. The loan and/or grant dock-
et items will be assembled in the fol-
lowing order for distribution after ap-
proval:

Form No. Name of form or document Total No.
of copies

Signed by
borrower Number for docket Copy for bor-

rower

Exhibit A–1 (or
Exhibit A–2) 2.

Information to be Submitted for Labor
Housing (LH) Loan or Grant.

2 0 1–O 1–C.

Memorandum from the National Office
authorizing development of loan
docket and loan or grant approval if
required by § 1944.170(c).2

1 1–O

AD–622 .............. Notice or Preapplication Review Ac-
tion.

3 2–C 1–O.

SF 424.2 ............. Application for Federal Assistance
((For Construction) (for application
submission).

3 1 2–O and 1C 1–C.

1910–11 ............. Applicant Certification, Federal Collec-
tion Policies for Consumer or Com-
mercial Debts.

2 1 1–O 1–C

Exhibit A–1 (or
Exhibit A–2) 2.

Information to be Submitted for an LH
Loan or Grant.

2 0 1–O 1–C.

FmHA 1944–50 .. Multiple Family Housing Borrower/
Project Characteristics.

1 1–0

FmHA 1944–51 .. Multiple Family Housing obligation—
Fund Analysis.

3 3–0 & 2C 1–0 1.

FmHA 400–1 ...... Equal Opportunity Agreement ............. 2 1–O 1–C.
FmHA 400–3 2 .... Notice to Contractors and Applicants .. 3 2–O and 1C 1–C.
FmHA 400–4 ...... Assurance Agreement ......................... 2 1 1 1.
FmHA 400–6 2 .... Compliance Statement ........................ 3 2–O and 1C 1–C.
HUD 935.2 ......... Affirmative Fair Housing Marketing

Plan.
2 2–O and 1C

Evidence of Legal Authority (copies or
citation of specific provisions of
State constitution and statutory au-
thority).2

2 1 1–O 1–C.

Appraisal report with attachments ....... 1 1–O
FmHA 1940–20 2 Request for Environmental Information 1 1 1–O
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Form No. Name of form or document Total No.
of copies

Signed by
borrower Number for docket Copy for bor-

rower

FmHA 1940–21 .. Environmental Assessment For Class
I Actions.

1 1–O

FmHA 1940–22 2 Environmental Checklist For Categor-
ical Exclusions.

1 1–O 1.

Exhibit H Subpart
G of Part
1940 2.

Class II Environmental Assessment .... 1 1–O 1.

FmHA 426–1 ...... Valuation of Buildings .......................... 1 1–O
FmHA 440–9 2 .... Supplementary Payment Agreement .. 2 1 1–O 1–C.

Other Loan Docket Items. Preliminary Title Opinion or a title insurance binder, and a copy of deed, purchase contract, or
other instrument of ownership, or an option.

Proof of Organization (certified copy of
charter or articles of incorporation) 1.

2 1 1–O 1–C.

Certified copies of bylaws or regula-
tions 1.

2 1 1–O 1–C.

List of names and addresses of offi-
cers, directors, and members and
membership interest held by each.1

2 1 1–O 1–C.

Certified copy of Loan Resolution 1 ..... 1 1 1–O 1–C.
Loan Agreement 2 ................................ 2 1 1–O 1–C.
Survey of land given as security,

plans, specifications, cost estimates,
and proposed manner of construc-
tion.2

2 1 1–O 1–C.

Exhibit A–5 2 ....... Statement of Budget and cash flow .... 2 1 1–O 1–C.
FmHA 431–2 2 .... Farm and Home Plan .......................... 2 1 1–O 1–C.

When applicable, include copy of lease or occupancy agreement to be used, report of lien search, option or foreclosure no-
tice agreement, and items of information concerning prior mortgage(s). For subsequent loans made in conjunction with trans-
fers to nonprofit corporations or public agencies to avert prepayment, follow the additional directions in § 1965.65(f) of subpart
B of part 1965 of this chapter. For advances made to nonprofit corporations or public agencies to avert prepayment, follow
the directions in § 1965.217 of subpart E of part 1965 of this chapter.

1 When applicant is an organization.
2 When applicable.

(e) Submission of docket to State Office.
(1) The loan and/or grant docket need-
ing State Office approval, including
comments and recommendations by
the District Director, will be submitted
to the State Office. The State Director
will prepare and include in the docket
a memorandum to the District Direc-
tor which will either require additional
information if the material submitted
is inadequate or will set forth the con-
ditions of loan approval. The proposed
conditions of loan approval must indi-
cate if construction will be financed by
multiple advances or interim financing
if the loan will be closed on DIAS or
PASS, and when the payment will be
made, if an annual payment is indi-
cated due to seasonal income.

(i) Loans for multiple advance con-
struction on PASS or DIAS monthly
installments will include the cost of
construction less the cost of interest
during construction. To determine the
recommended loan amount the District
Director should determine the author-
ized loan amount including construc-
tion interest, then subtract the esti-

mated construction interest from the
loan amount. Interest during construc-
tion will be capitalized as authorized in
§ 1944.158 (j) of this subpart.

(ii) Loans for interim financed con-
struction may include the cost of inter-
est during construction as authorized
in § 1944.158 (j) of this subpart.

(iii) Loans for multiple advance con-
struction on DIAS, with annual install-
ment and deferred principal payments,
may include the cost of interest during
construction as authorized in § 1944.158
(j).

(2) The advice of the Office of the
General Counsel (OGC) should be ob-
tained for all loans and/or grants to or-
ganizations and associations of farmers
and their comments included in the
memorandum to the State Director. If
the State Director determines that the
loan and/or grant should be approved,
the State Director will approve the
loan and/or grant and sign the memo-
randum to the District Director as re-
quired by paragraph (e)(1) of this sec-
tion.
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(f) Submission of docket to National Of-
fice. The final loan and/or grant docket
need not be submitted to the National
Office unless required by an authoriz-
ing memorandum resulting from com-
pliance with § 1944.170.

(g) Announcement. When it is deter-
mined that a loan and/or grant can be
approved, project information will be
prepared in accordance with FmHA In-
struction 2015–C which is available in
the FmHA or its successor agency
under Public Law 103–354 State and Na-
tional Offices.

(h) Establishing borrower/project data.
Prior to loan approval, the State Direc-
tor, District Director or a designee will
input into the accounting system
through field office terminals, the in-
formation contained in Form FmHA or
its successor agency under Public Law
103–354 1944–50.

[45 FR 47655, July 16, 1980, as amended at 47
FR 36414, Aug. 20, 1982; 49 FR 3762, Jan. 30,
1984; 50 FR 8591, Mar. 4, 1985; 54 FR 29332,
July 12, 1989; 55 FR 13503, Apr. 11, 1990; 58 FR
38923, July 21, 1993]

§ 1944.172 [Reserved]

§ 1944.173 Loan and grant approval—
delegation of authority.

The State Director and District Di-
rector are authorized to approve loans
and/or grants in accordance with this
subpart and subpart A of part 1901 of
this chapter. The State Director may
delegate loan or grant approval in writ-
ing to State Office employees other
than District Directors. No LH grant
may be approved by the State Director
without the prior consent of the Na-
tional Office.

(a) Action before loan or grant ap-
proval. The loan or grant approval offi-
cial is responsible for reviewing the
docket to determine that the proposed
loan and/or grant complies with all per-
tinent regulations, instructions, and
directives. In making this review, the
approval official will determine that:

(1) The applicant is eligible.
(2) The funds are requested for au-

thorized purposes.
(3) The proposed loan or grant is

sound.
(4) The security is adequate for the

loan.

(5) All preapproval requirements
have been met.

(6) Compliance with title VI of the
Civil Rights Act will be met.

(7) All other requirements will be
met.

(b) Approval of loan or grant. When a
loan or grant is approved:

(1) The approving official will prepare
and sign Form FmHA or its successor
agency under Public Law 103–354 1944–51
in an original and one copy. The State
Director, District Director or a des-
ignee will record the obligation of loan
and/or grant funds for the project
through a field office terminal in ac-
cordance with the FMI for Form FmHA
or its successor agency under Public
Law 103–354 1944–51 and the MFH User
Procedure.

(2) The individual obligating the loan
or grant will record the date and time
of the obligation and sign Form FmHA
or its successor agency under Public
Law 103–354 1944–51 in accordance with
the FMI.

(3) The obligation date of loan and/or
grant funds will be confirmed through
use of field terminals the following
work day.

(4) The Finance Office will mail the
State Office Form FmHA or its succes-
sor agency under Public Law 103–354
1944–57, ‘‘MFH Acknowledgement of Ob-
ligated Funds/Check Request,’’ con-
firming the reservation of funds with
the obligation date inserted as required
by the FMI for Form FmHA or its suc-
cessor agency under Public Law 103–354
1944–57. Form FmHA or its successor
agency under Public Law 103–354 1944–57
will be prepared and distributed in ac-
cordance with the FMI.

(5) Form FmHA or its successor agen-
cy under Public Law 103–354 1944–51 will
not be mailed to the Finance Office un-
less there is an excessive time period in
which the terminals are not operable.
Immediately after confirming the res-
ervation of funds for not-for-profit or-
ganizations and public bodies, through
use of the terminal operating station,
the State Director will call the Infor-
mation Division in the National Office
as required by subpart C of part 2015 of
this chapter. Notice of approval to the
applicant will be accomplished by
mailing the applicant’s signed copy of
Form FmHA or its successor agency
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under Public Law 103–354 1944–51 on the
obligation date. The State Director,
District Director or a designee will
record the actual date of applicant no-
tification on the original of Form
FmHA or its successor agency under
Public Law 103–354 1944–51 and include
the original of the form as a permanent
part of the District Office project file
with a copy in the State Office file.

(6) Determine the maximum rental
rates to be charged domestic farm
labor for occupancy of the housing, and
advise the applicant, in writing, of
these maximum rates. In determining
the maximum rental rates due consid-
eration must be given to the income
and earning capacity of the prospective
occupants of the housing and the cost
of operating and maintaining such
housing. As a general guide, the rental
charges should not exceed 25 percent of
the occupant families’ estimated ad-
justed annual income.

(c) Disapproval of or adverse action on
a loan or grant. When a loan and/or
grant is disapproved or if adverse ac-
tion is taken, the reasons for such ac-
tion will be shown on the original
Form FmHA or its successor agency
under Public Law 103–354 1944–51. Form
FmHA or its successor agency under
Public Law 103–354 1944–51 will be ini-
tialed and dated. The District Director
will notify the applicant in writing of
the disapproval of or adverse action on
the loan or grant and the reasons
therefore and advise them of their
right to appeal in accordance with sub-
part B of part 1900 of this chapter. The
disapproved docket will then be han-
dled in accordance with Form FmHA or
its successor agency under Public Law
103–354 Instruction 2033–A which is
available in any FmHA or its successor
agency under Public Law 103–354 office.
Any appeals as a result of disapproval
or adverse action will be handled in ac-
cordance with subpart B of part 1900 of
this chapter.

[45 FR 47655, July 16, 1980, as amended at 50
FR 8591, Mar. 4, 1985]

§ 1944.174 Distribution of loan and/or
grant approval documents.

For a loan to an organization, or in
special cases, the approved loan or
grant docket, including any title evi-
dence, will be sent to OGC by the State

Office for preparation of closing in-
structions and any special legal docu-
ments required for closing. The origi-
nal executed, witnessed loan and grant
resolution, or a certified copy of the re-
quired loan and grant resolution must
be supplied by the applicant in time to
be included in the loan or grant docket.
If applicable, the docket will also in-
clude the proposed grant agreement for
OGC review. No docket will be consid-
ered which fails to include such a re-
quired resolution or proposed agree-
ment. OGC will route the docket, in-
cluding closing instructions and any
such legal documents, to the District
Office through the State Office for re-
view and for inclusion of any further
instructions needed in closing the loan.

[45 FR 47655, July 16, 1980, as amended at 47
FR 54423, Dec. 3, 1982]

§ 1944.175 Actions subsequent to loan
and/or grant approval.

(a) Interim financing from commercial
sources. Interim financing may be used
when a loan or combination loan and
grant exceeds $50,000 provided funds
can be borrowed at reasonable interest
rates from commercial sources for the
construction period. When interim
commercial financing is used:

(1) The docket will be processed to
the stage where the FmHA or its suc-
cessor agency under Public Law 103–354
loan or combination loan and grant
would normally be closed. FmHA or its
successor agency under Public Law 103–
354 loan or combination loan and grant
funds will be obligated before the appli-
cant proceeds with the final arrange-
ments for interim commercial financ-
ing.

(2) The State Director or District Di-
rector may deliver a copy of Form
FmHA or its successor agency under
Public Law 103–354 1944–57 as evidence
of FmHA or its successor agency under
Public Law 103–354 commitment, if nec-
essary, or a letter stating that funds in
specified amounts have been obligated
and will be available to retire the in-
terim financing if the applicant com-
plies with the approval conditions. See
exhibit I of this subpart for a sample
letter that may be used.

(3) FmHA or its successor agency
under Public Law 103–354 will under-
take similar functions as if FmHA or
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its successor agency under Public Law
103–354 funds had been advanced from
the standpoint of approving construc-
tion contracts and the monitoring of
construction.

(4) The supervised bank account will
normally not be used for funds ob-
tained through interim commercial fi-
nancing. However, the District Direc-
tor will approve Form FmHA or its
successor agency under Public Law 103–
354 1924–18, ‘‘Partial Payment Esti-
mate,’’ to insure that funds are used
for authorized purposes.

(5) When the interim financing funds
have been expended, the FmHA or its
successor agency under Public Law 103–
354 loan or combination loan and grant
will be closed and permanent instru-
ments will be issued to evidence the
FmHA or its successor agency under
Public Law 103–354 indebtedness. The
FmHA or its successor agency under
Public Law 103–354 loan or combination
loan and grant proceeds will be used to
retire the interim commercial indebt-
edness.

(6) Before the FmHA or its successor
agency under Public Law 103–354 loan
or combination loan and grant is
closed, the applicant will be required
to provide the district Director with
statements from the contractor(s), en-
gineer, and attorney that they have
been paid in full in accordance with
their contracts or other agreements
and that there are no unpaid obliga-
tions outstanding in connection with
the construction of the project. See in
addition § 1924.6 of subpart A of part
1924.

(b) Multiple advances of LH loan and/or
grant funds. In the event FmHA or its
successor agency under Public Law 103–
354 provides grant only assistance, or if
interim commercial financing is not
available for a loan or combination
loan and grant in excess of $50,000, mul-
tiple advances will be used subject to
the following:

(1) When relatively large amounts of
funds are to be expended for purchases
of real estate or for other reasons at
the time of closing, separate checks for
such purposes may be ordered and en-
dorsed by the borrower to the seller or
other appropriate party. This will pre-
clude the necessity for depositing such
funds in the supervised bank account

and reduce the amount of required col-
lateral.

(2) Except as indicated in paragraph
(b)(1) of this section, advances will be
made only as needed to cover disburse-
ments required by the borrower for a
30-day period. Normally, the advances
should not exceed 24 in number or ex-
tend longer than 2 years beyond loan
closing. The retained percentage with-
held from the contract or to assure
that construction will be completed in
accordance with the contract docu-
ments will ordinarily be included in
the last advance. Advances will be re-
quested in sufficient amounts to insure
that ample funds will be on hand to
pay costs of construction, land pur-
chase, legal, engineering, or architec-
tural costs, interest when authorized,
and other expenses, as needed. The bor-
rower will prepare Form FmHA or its
successor agency under Public Law 103–
354 440–11, ‘‘Estimate of Funds Needed
for 30-day Period Commencing lll,’’
modified as needed, to show the
amount of funds required during the 30-
day period. This form will be approved
by the District Director. After the Dis-
trict Director determines that the esti-
mates prepared by the borrower are
adequate, the District Director will in-
dicate the amount on Form FmHA or
its successor agency under Public Law
103–354 1944–57 in accordance with the
FMI and request the amount through
field office terminals in accordance
with MFH User Procedures. As an ex-
ample, for a loan and/or grant of
$100,000, the advances may be made as
follows: Assuming that the loan and/or
grant will be closed on July 1, the bor-
rower will complete Form FmHA or its
successor agency under Public Law 103–
354 440–11 in sufficient time so that the
funds will be available on, the day of
loan closing. The estimates should be
broken down for the first advance in a
manner similar to the following:
Construction ................................... $30,000
Land acquisition ............................ 5,000
Architectural ................................. 4,000
Legal .............................................. 1,000

Total ...................................... 40,000

An advance in the amount of $40,000
would then be available on July 1, the
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date of loan closing. The second ad-
vance will also be based on the borrow-
er’s estimate prepared on Form FmHA
or its successor agency under Public
Law 103–354 440–11, and will be prepared
in sufficient time so that the estimate
of funds might be broken down as fol-
lows:
Construction ................................... $20,000
Architectural ................................. 1,000

Total ...................................... 21,000

The amount will be indicated on Form
FmHA or its successor agency under
Public Law 103–354 1944–57 and re-
quested through field office terminals.
The same procedure will be followed
for each advance until the project is
completed.

(3) Any deviation from the multiple
advance procedure must have the prior
approval of the National Office.

(c) Requesting a check. When loan ap-
proval conditions can be met, including
any real estate lien required, and a
date for loan closing has been agreed
upon, the District Director will deter-
mine the amount of funds needed in ac-
cordance with either paragraphs (a) or
(b) of this section. The District Direc-
tor’s delegate will then order the loan
and/or grant check through the field of-
fice terminal so that it will be avail-
able on or just before the date set for
loan closing.

(d) Increase or decrease in the amount
of the loan. If it becomes necessary for
the amount of the loan and/or grant to
be increased or decreased before loan
closing, the loan approval official or
District Director will request that all
distributed docket forms be returned to
the District Office. The loan docket
will be revised accordingly and reproc-
essed.

(e) Cancellation of loan. Loans and/or
grants may be canceled after approval
and before loan closing as follows:

(1) The District Director will prepare
Form FmHA or its successor agency
under Public Law 103–354 1944–53, ‘‘Mul-
tiple Family Housing Cancellation of
U.S. Treasury Check and/or Obliga-
tion,’’ in accordance with the Forms
Manual Insert (FMI) as prescribed in
FmHA Instruction 1951–B (available in
any FmHA or its successor agency
under Public Law 103–354 office).

(2) If the loan or grant check is re-
ceived in the District Office, the Dis-
trict Director will return the check as
prescribed in FmHA Instruction 2018–D
(available in any FmHA or its succes-
sor agency under Public Law 103–354 of-
fice).

(3) All interested parties will be noti-
fied of cancellation as provided in sub-
part B of part 1927 of this chapter.

(f) Handling the loan or grant check.
The loan or grant check will be han-
dled in accordance with FmHA Instruc-
tion 2018–D, which is available in any
FmHA or its successor agency under
Public Law 103–354 office and subpart A
of part 1902 of this chapter.

(g) Property insurance. Buildings will
be insured in accordance with subpart
A of part 1806 of this chapter (FmHA
Instruction 426.1).

[45 FR 47655, July 16, 1980, as amended at 47
FR 36414, Aug. 20, 1982; 50 FR 8592, Mar. 4,
1985; 52 FR 8036, Mar. 13, 1987; 53 FR 26590,
July 14, 1988; 54 FR 39728, Sept. 28, 1989; 56 FR
67482, Dec. 31, 1991; 59 FR 54788, 54789, Nov. 2,
1994]

§ 1944.176 Loan and/or grant closing.

(a) Applicable instructions. LH loans
and/or grants will be closed in accord-
ance with applicable provisions of sub-
part B of part 1927 of this chapter and
State supplements. Loan dockets for
an organization and loan dockets for
an individual in special cases will be
sent to OGC for additional closing in-
structions. A family farm corporation
or partnership or an association of
farmers applicant may use its attorney
to close the loan in accordance with
applicable loan closing instructions
provided the attorney is not a member,
officer, director, trustee, stockholder,
or partner of the applicant entity. Non-
profit organizations may use an attor-
ney who is a member of their organiza-
tion. The cost incurred by the organi-
zation for legal services must be rea-
sonable and competitive for the area.

(b) LH grant agreement. An LH grant
agreement, prepared and authorized as
provided in § 1944.164(e), will be dated
and executed by the applicant on the
date of grant closing. The executed
agreement will be filed with the mort-
gage or other security instrument in
the County Office case file.
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(c) LH loan agreement. A LH loan
agreement, prepared and authorized as
provided in § 1944.164 (g) of this subpart
will be dated and executed by the appli-
cant on the date of loan approval. The
executed agreement will be filed with
the mortgage or other security instru-
ment in the District Office case file.

(d) Mortgage. Unless the OGC deter-
mines the Form to be inappropriate,
real estate mortgage Form FmHA or
its successor agency under Public Law
103–354 1927–1 (state), ‘‘Real Estate
Mortgage for lll,’’ will be used. For
loans and/or grants to organizations,
Form FmHA or its successor agency
under Public Law 103–354 1927–1 will be
modified as prescribed by or with the
advice of the OGC with respect to the
name, address, and other identification
of the borrower, style of execution, ac-
knowledgement, and any other provi-
sions.

(1) The mortgage or other instrument
will contain the following covenant:

‘‘The property described herein was ob-
tained or improved through Federal finan-
cial assistance. This property is subject to
the provisions of Title VI of the Civil Rights
Act of 1964 and the regulations issued pursu-
ant thereto for so long as the property con-
tinues to be used for the same or similar pur-
pose for which financial assistance was ex-
tended or for so long as the purchaser owns
it, whichever is longer.’’

(2) For all LH loans, the restrictive-
use provisions contained in exhibit A–1
of subpart E of part 1965 of this chapter
will be included in the mortgage.

(3) When a loan resolution or loan
agreement is used, an additional para-
graph will be included in the mortgage
to read as follows:

‘‘This instrument also secures the obliga-
tions and covenants of Borrower set forth in
Borrower’s Loan Resolution (Loan Agree-
ment) of (Date), which is hereby incorporated
herein by reference.’’

(4) When the borrower is an organiza-
tion the mortgage will include the fol-
lowing provision:

‘‘Borrower will not require any occupant of
the housing or related facilities, as a condi-
tion of occupancy, to work or be employed
on any particular farm or other place, or
work for or be employed by any particular
person, firm, or interest.’’

(5) For a grant made at the same
time as an LH loan, the mortgage se-

curing the loan will contain a provision
making it also secure the applicant’s
obligations under the LH grant agree-
ment. For a grant not made at the
same time as an LH loan, the type of
security instrument will be determined
by the National Office based upon the
State Director’s recommendation and
the advice of OGC.

(e) Promissory note. (1) Form FmHA or
its successor agency under Public Law
103–354 1944–52, ‘‘Multiple Family Hous-
ing Promissory Note,’’ will be used for
all LH loans except those secured by
bonds. Payments on LH loans will be
scheduled on a monthly or annual basis
in accordance with the expected sched-
ule of income from the project. If peri-
odic payments are desired on an annual
note they may be scheduled on Form
FmHA or its successor agency under
Public Law 103–354 440–9.

(2) The note will be dated the date of
loan closing as authorized in subpart B
of part 1927 of this chapter.

(3) In the case of multiple advances
on PASS or DIAS monthly install-
ments, payments will be deferred for
the period of construction and any re-
maining period until the project is
operational. When construction is sub-
stantially complete and/or the project
is ready for full operation or interest
plus principal reaches the ‘‘Maximum
Debt Limit (MDL) at Amortization Ef-
fective Date (AED),’’ the accrued inter-
est on advances will be capitalized es-
tablishing a new loan amount. The
MDL at AED will be established ac-
cording to § 1944.157(a)(7)(iii) of this
subpart. The borrower’s payment of
principal and interest will be estab-
lished according to the FMI, for Form
FmHA or its successor agency under
Public Law 103–354 1944–52, ‘‘Multiple
Family Housing Promissory Note.’’ At
loan closing the Finance Office will be
notified of the projected AED and the
MDL at AED on Form FmHA or its
successor agency under Public Law 103–
354 1944–57. When the MDL at AED is
reached or the loan is fully advanced,
Finance Office will:

(i) Capitalize the construction inter-
est. When there is a remaining obliga-
tion balance, the remaining obligation
will be cancelled by the Finance Office.

VerDate 06-MAR-97 10:49 Mar 12, 1997 Jkt 174019 PO 00000 Frm 00402 Fmt 8010 Sfmt 8010 E:\CFR\174019.041 174019



403

RHS, RBS, RUS, FSA, USDA § 1944.178

(ii) Notify the District Office of the
new loan amount and the borrower’s
scheduled loan payment.

(iii) Prepare and forward to the Dis-
trict Office Form FmHA or its succes-
sor agency under Public Law 103–354
1944–7, ‘‘Multiple Family Housing In-
terest Credit and Rental Assistance
Agreement’’ if RA has been obligated
for the project.

(iv) The District Office will complete
Forms FmHA 1944–52 and FmHA 1944–7
according to the FMI’s.

(4) Deferred principal payments may
be permitted up to 2 years when deter-
mined to be necessary and advisable.
Accrued interest must be paid annually
when the loan is closed on DIAS; how-
ever, smaller than regular payments of
principal or no payments of principal
may be provided for the first and sec-
ond installments after loan closing.

(5) The promissory note(s) will be
signed in accordance with subpart B of
part 1927 of this chapter and any sup-
plemental instructions from OGC.

(6) After loan closing the original
note and copies will be distributed ac-
cording to the FMI. The loan closing
information will be transmitted via the
field office terminals when the loan is
closed with a promissory note.

(7) For a loan to a public body, the
forms of obligation will be determined
in accordance with exhibit H to this of
subpart.

(f) Recorded mortgage. When the real
estate mortgage is returned by the re-
cording official, the District Director
will retain the original in the borrow-
er’s case folder. If the original is re-
tained by the recording official for the
county records, a conformed copy in-
cluding the recording data showing the
date and place of recordation and book
and page number will be prepared and
filed in the borrower’s case folder. A
copy of the mortgage, conformed as to
all matters except the recording date,
will be delivered to the borrower.

(g) Date of closing—establishment of ac-
count. (1) An LH loan and/or grant is
considered closed when the security in-
strument is filed of record or, if no se-
curity instrument is filed of record,
when the loan or grant funds are depos-
ited in the supervised bank account or
otherwise made available to the bor-
rower after the borrower executes and

delivers the note and any other re-
quired instruments.

(2) After the loan and/or grant is
closed, the account and case folder will
be established in accordance with ap-
plicable FmHA or its successor agency
under Public Law 103–354 regulations
(FmHA Instruction 1905–A which is
available in any FmHA or its successor
agency under Public Law 103–354 office
and FmHA Instruction 2033–A which is
available in the FmHA or its successor
agency under Public Law 103–354 State
and National Offices.)

[45 FR 47655, July 16, 1980 as amended at 50
FR 8592, Mar. 4, 1985; 51 FR 12308, Apr. 10,
1986; 52 FR 24288, June 30, 1987; 56 FR 67482,
Dec. 31, 1991; 57 FR 59904, Dec. 17, 1992; 58 FR
38923, July 21, 1993]

§ 1944.177 Coding loans and grants as
to initial or subsequent.

A borrower may obtain financing for
more than one project. Each project
will be coded as an initial loan or grant
when the total number of units are
built or purchased at one place at one
time. A subsequent loan or grant will
be so coded when an additional loan or
grant is necessary to complete the
units planned with the initial loan or
grant. As an example, the borrower
may obtain initial loans or grant for
more than one project in the same dis-
trict, in different counties under the
same District Office jurisdiction, or in
more than one District Office jurisdic-
tion. Codes to be used will be in accord-
ance with the FMI for Forms FmHA
1944–51 and FmHA 1944–57.

[45 FR 47655, July 16, 1980 as amended at 50
FR 8593, Mar. 4, 1985]

§ 1944.178 Complaints regarding dis-
crimination in use and occupancy
of Labor housing.

Any tenant or prospective tenant
seeking occupancy or use of LH or re-
lated facilities who believes he/she has
been discriminated against because of
age, race, color, religion, sex, marital
or familial status, handicap or Na-
tional origin may file a complaint in
person with, or by mail to the Office of
Fair Housing and Equal Opportunity,
Department of Housing and Urban De-
velopment (HUD), Washington, DC,
20410, or any HUD Office, or to the Sec-
retary of Agriculture, Washington, DC.
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If the complaint is made to an FmHA
or its successor agency under Public
Law 103–354 county, district or State
office, it must be directed to the Direc-
tor of Equal Opportunity Staff, Na-
tional Office, by the FmHA or its suc-
cessor agency under Public Law 103–354
employee in charge of that office.
When a complaint is sent to FmHA or
its successor agency under Public Law
103–354-EOS by a county or district of-
fice, the State Director will be made
aware of the complaint.

(a) Personnel in FmHA or its succes-
sor agency under Public Law 103–354
field offices will provide assistance to
the aggrieved party when filling out re-
quired forms and filing a complaint.

(b) Each complaint must contain the
following information:

(1) The name and address of the re-
spondent.

(2) The name and address of the ag-
grieved person.

(3) A description and the address of
the dwelling which is involved, if ap-
propriate.

(4) A concise statement of the facts,
including pertinent dates, constituting
the alleged discriminatory housing
practice.

(c) Participants in FmHA or its suc-
cessor agency under Public Law 103–
354’s housing program failing to com-
ply with the requirements of title VIII,
as amended of the Civil Rights Act of
1968, and the respective Affirmative
Fair Housing Marketing Plan will
make themselves liable to sanction au-
thorized by law, regulations, agree-
ments, rules and/or policies governing
the program pursuant to which the ap-
plication was made. All complaints
will be handled in accordance with pre-
scribed procedure.

[55 FR 6244, Feb. 22, 1990]

§§ 1944.179–1944.180 [Reserved]

§ 1944.181 Loan servicing.
(a) For general purposes, LH loans

and grants will be serviced in accord-
ance with this subpart B of part 1924,
subpart C of part 1930, and subpart D of
part 1944 of this chapter. Requests for
rent increases will be processed in ac-
cordance with exhibit C of subpart C of
part 1930 of this chapter for nonprofit
organizations.

(b) For special servicing of LH loans
when the Loan Agreement was waived.
There will be many instances where
the loan agreement was waived because
of a loan agreement waiver provision in
this regulation that was in effect for
more than 10 years. As a result of regu-
lation change, the State Director shall
notify all LH loan farm borrowers
within 180 days of the effective date of
this regulation, that such labor hous-
ing borrowers will be:

(1) Requested to sign a loan agree-
ment;

(2) Required to report tenant occu-
pancy, at least annually (reference ex-
hibit K–1 of this subpart); and

(3) Provided with exhibit K–1 of this
subpart.

(i) The above action need not be com-
pleted: If there is existing servicing ac-
tion where a management agreement
exists and such agreement is sufficient
to satisfy the notification items, or; If
there is a pre-existing loan agreement,
and paragraphs (b) (2) and (3) of this
section are addressed. If the existing
loan agreement does not include an-
nual occupancy reporting, then the
borrower must be notified in accord-
ance with paragraphs (b) (2) and (3) of
this section.

(ii) Refusal of the borrower to par-
ticipate in the regulatory change
should be documented. It shall be the
responsibility of the State Director to
determine if compliance reviews should
be increased from the minimum re-
quired by procedure. Additional servic-
ing guidance may be found in subpart
N of part 1951 and subpart B (with spe-
cial emphasis on exhibit F) of part 1965
of this chapter.

(c) All special servicing needs for LH
loans to farm borrowers should be in-
corporated in a management agree-
ment in addition to a loan agreement.
Examples of special servicing needs
are: When the housing is temporarily
not needed for farm laborers; When
rent is being charged; When occupied
by ineligibles, or; When farmers share
housing costs with the borrower in ex-
change for the occupant(s) labor. The
use of a management agreement is not
limited to the examples cited. When-
ever the management agreement is for
a purpose unrelated to agriculture, the
farmer should understand that the
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housing should be returned to the
original loan purpose as soon as prac-
tical. A final consideration in loan
servicing should be to sell the Labor
Housing outside of the program when
the farmer can no longer use the hous-
ing in his farming operation.

[57 FR 59904, Dec. 17, 1992]

§ 1944.182 Rental assistance.
Rental assistance may be provided to

eligible tenants in LH projects in ac-
cordance with exhibit E of subpart C of
part 1930 of this chapter. Income will
be verified for LH tenants requesting
rental assistance from all easily identi-
fiable sources by using Form FmHA or
its successor agency under Public Law
103–354 1910–5, ‘‘Request for Verifica-
tion of Employment.’’ Income or por-
tions of income from sources that are
not known or not easily contacted will
be verified from the best information
obtainable. This may include copies of
payroll records, tenant’s own records,
contacts with individuals who may be
knowledgeable of the tenant’s income,
or, if no other verifiable data is avail-
able, a notarized affidavit from the
tenant attesting to his/her previous
year’s income. The borrower and ten-
ant will execute Form FmHA or its
successor agency under Public Law 103–
354 1944–8, ‘‘Tenant Certification.’’ The
borrower will be expected to certify
only that the income is correctly stat-
ed based on the best information avail-
able. The borrower will be expected to
have the tenants that occupy the
project year round and do not have eas-
ily verifiable income report monthly
income to enable accurate income cer-
tification at the end of one year of oc-
cupancy.

[45 FR 47655, July 16, 1980, as amended at 45
FR 70777, Oct. 27, 1980; 48 FR 6697, Feb. 15,
1983; 50 FR 16056, Apr. 24, 1985; 51 FR 27670,
Aug. 1, 1986]

§ 1944.183 Exception authority.
The Administrator of the Farmers

Home Administration or its successor
agency under Public Law 103–354 may,
in individual cases, make an exception
to any requirements of this subpart not
required by the authorizing statute if
the Administrator finds that applica-
tion of such requirement would ad-

versely affect the interest of the Gov-
ernment, the immediate health or safe-
ty of the tenants or the community.
The Administrator will exercise the au-
thority only at the request of the State
Director. The State Director will sub-
mit the request supported by data:
demonstrating the adverse impact;
identifying the particular requirement
involved; showing proper alternative
courses of action; and, identifying how
the adverse impact will be eliminated.

§§ 1944.184–1944.199 [Reserved]

§ 1944.200 OMB control number.
The reporting and recordkeeping re-

quirements contained in this regula-
tion have been approved by the Office
of Management and Budget and have
been assigned OMB control number
0575–0045. Public reporting burden for
this collection of information is esti-
mated to vary from 5 minutes to 150
hours per response, with an average of
11 hours per response including time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and com-
pleting and reviewing the collection of
information. Send comments regarding
this burden estimate or any other as-
pect of this collection of information,
including suggestions for reducing this
burden, to Department of Agriculture,
Clearance Officer, OIRM, room 404–W,
Washington, DC 20250; and to the Office
of Management and Budget, Paperwork
Reduction Project (OMB# 0575–0045),
Washington, DC 20503.

[57 FR 59905, Dec. 17, 1992]

EXHIBITS TO SUBPART D

EXHIBIT A—LABOR HOUSING LOAN AND
GRANT APPLICATION HANDBOOK

Introduction.

Development of a proposal for a Labor
Housing (LH) loan and grant can be an ex-
pensive proposition and the Farmers Home
Administration (FmHA) or its successor
agency under Public Law 103–354, therefore,
encourages applicants to develop applica-
tions in two phases which are termed
preapplication phase and application phase.
In development of the items required for the
preapplication phase, applicants should un-
derstand that the Government is in no way
obligated to commit loan or grant funds to
the proposed project and therefore, they
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should not, at this stage, incur expenses for
the optioning of land, architectural services,
engineering services, or other purposes un-
less they will be able to use their own funds
to pay these expenses. In addition, before the
development of a preapplication, applicants
should meet with the local FmHA or its suc-
cessor agency under Public Law 103–354 Dis-
trict Director to gain a basic understanding
of the eligibility and other requirements of
the LH loan and grant program.

Payments for technical assistance incurred
by a nonprofit group or public body appli-
cant entity for developing and packaging an
application will be reimbursed with loan and
grant funds. If the services are performed,
the proceeds will be limited and must be doc-
umented. The reimbursable costs should be
negotiated and approved by the Agency in
advance of the applicant entity’s process of
packaging and developing a preapplication.
Based upon what is typical in the area, the
Agency will respond in writing approving the
packaging plan and a range of costs in ad-
vance.

Applicants should also be aware that rent-
al assistance (RA) subsidies are available to
eligible projects to reduce rents for very low-
and low-income farmworkers. RA may be
used in conjunction with LH grants to de-
velop feasible LH projects to meet local
farmworker housing needs. When at all pos-
sible, applicants should consider the use of
RA in lieu of a full 90% grant for LH projects
with year-round occupancy.

[45 FR 47655, July 16, 1980, as amended at 51
FR 27670, Aug. 1, 1986; 60 FR 4070, Jan. 20,
1995]

EXHIBIT A–1—INFORMATION TO BE SUB-
MITTED BY ORGANIZATIONS AND AS-
SOCIATIONS OF FARMERS FOR LABOR
HOUSING LOAN OR GRANT

I. Information to be submitted with SF 424.2
(for preapplication submission).

A. Eligibility.

1. Financial Statement—A current, dated,
and signed financial statement showing as-
sets and liabilities with information on the
repayment schedule and status of all debts.
If the applicant is an association of farmers,
a current financial statement will also be re-
quired from each member who holds an in-
terest in the association in excess of 10 per-
cent. The applicant, must have or be able to
obtain initial operating capital of at least 2
percent of the total development cost of the
project. A statement should, therefore, be in-
cluded explaining how such funds will be pro-
vided. Loan or grant funds may be used to
provide the required initial operating capital
for nonprofit and State or local public agen-
cies.

2. All applicants, except State and local
public agencies, must provide evidence that
they are unable to obtain credit from other
sources. Letters from credit institutions who
normally provide real estate loans in the
area should be obtained and these letters
should indicate the rates and terms upon
which a loan might be provided.

3. If a Labor Housing (LH) grant is re-
quested, the applicant should provide a
statement on their projected use of Rental
Assistance (RA) and their need for a LH
grant. This statement should include pre-
liminary estimates of the rents required
with and without a grant and the relative
need for a grant if RA is provided to supple-
ment market rents for eligible farmworkers.
[LH grants and RA are not available to asso-
ciations of farmers.]

4. A statement of the applicant’s experi-
ence in operating LH or other rental hous-
ing. If the applicant’s experience is limited,
additional information should be provided to
indicate how the applicant plans to com-
pensate for this limited experience. (i.e., ob-
taining assistance and advice of a manage-
ment firm, non-profit group, public agency,
or other organization which is experienced in
rental management and will be available on
a continuous basis).

5. A brief statement explaining the appli-
cant’s proposed method of operation and
management. This does not have to be a full-
fledged management plan, as outlined by Ex-
hibit B of this subpart; however, it should
generally explain how the applicant proposes
to operate the facility. (i.e., on-site manager,
contracting for management services, etc.).

6. Applicants must provide a copy of or an
accurate citation to the special provisions of
State law under which the applicant is or is
to be organized, a copy of the applicant’s
charter, Articles of Incorporation, bylaws,
and other basic authorizing documents;
names, occupations, and addresses of the ap-
plicant’s members, directors, and officers;
and, if a member or subsidiary of another or-
ganization, its name, address, and principal
business.

B. Need and demand.

A preliminary survey should be conducted
to identify the supply and demand for LH in
the area. This survey should address or in-
clude the following items:

1. The annual income level of farmworker
families in the area and the probable income
of those farmworkers who are most apt to
occupy the proposed unit.

2. A realistic estimate of the number of
farmworkers who are home-based in the area
and the number of farmworkers who nor-
mally migrate into the area. Information on
migratory workers should indicate the aver-
age number of months the migrants reside in
the area and an indication of what type of
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family groups are represented by the mi-
grants (i.e., single individuals as opposed to
families). Much of this information may be
available from the local office of the Rural
Manpower Services section of the Depart-
ment of Employment Services.

3. General information concerning the type
of labor intensive crops grown in the area
and prospects for continued demand for farm
laborers (i.e., prospects for mechanization
etc.). Information may be available from the
local U.S. Department of Agriculture
(USDA) Cooperative Extension Service office
or from the Agricultural Stabilization and
Conservation Service.

4. The overall occupancy rate for com-
parable rental units in the area and rents
charged and customary rental practices for
these units (i.e., will they rent to large fami-
lies, do they require annual leases, etc.).
This information may be available from cen-
sus data, local planning organizations, or
local housing authorities.

5. The number, condition, adequacy, own-
ership and rental rates for units currently
used or available to farmworkers. This infor-
mation may be available from local farm-
worker advocacy groups, Rural Manpower
Services, or social service agencies.

6. A general description of the units pro-
posed, including number, type, and size and
an estimate of the total development cost
and amount of contribution by the applicant.
This should also include an estimated projec-
tion of the rental rates to be charged.

Note: The market survey is one of the most
important determinates of the overall fea-
sibility of the proposed project. Therefore,
the applicant may wish to do a more detailed
study of the market in accordance with item
II J below. Endorsement of the proposal by
community leaders will not be required.

C. Environmental Information.
When a preapplication is to be submitted

to the National Office for review, the appli-
cant will complete Form FmHA or its suc-
cessor agency under Public Law 103–354 1940–
20, ‘‘Request for Environmental Informa-
tion,’’ as required by Subpart G of Part 1940
of this Chapter. The applicant shall provide
all information requested; the District Office
will provide any assistance necessary in
completing this form.

D. Affirmative Fair Housing Marketing Plan.

Each applicant will prepare and submit
HUD 935.2, ‘‘Affirmative Fair Housing Mar-
keting Plan,’’ where they propose developing
five (5) or more units. The plan will reflect
that occupancy is not limited to their em-
ployees and they will not discriminate on
the basis of race, color, sex, age, handicap,
marital or familial status or National origin
in regard to the occupancy or use of these
units.

E. Additional Information.

The following items should be provided
only if they are readily available:

1. A map of the proposed site showing the
location of the site and supporting informa-
tion on the neighborhood and available fa-
cilities, such as distance to shopping,
churches, schools, available transportation,
drainage, sanitation facilities, water supply,
and access to other services such as doctors,
dentists, and hospitals.

2. Any available sketches or schematics of
the proposed housing including plot plans,
building layouts, and construction types.

The information required by the
preapplication will be carefully reviewed for
eligibility and feasibility by appropriate
Farmers Home Administration (FmHA) or
its successor agency under Public Law 103–
354 officials. As soon as a decision is reached,
the applicant will be advised of the availabil-
ity of funds for the project, via Form AD–622,
‘‘Notice of Preapplication Review Action.’’

II. Information to be submitted with SF 424.2
(for application submission) .

A. After the applicant has received the
signed SF 424.2 authorizing the applicant to
proceed to develop a final application, the
applicant and the applicant’s architect
should meet with the FmHA or its successor
agency under Public Law 103–354 architect/
engineer and other officials responsible for
loan processing. During this preprocessing
meeting, FmHA or its successor agency
under Public Law 103–354 will discuss the
services which the applicant’s architect will
be expected to provide and will also explain
the items needed to complete the final appli-
cation such as Form FmHA or its successor
agency under Public Law 103–354 1940–20,
‘‘Request for Environmental Information,’’ if
not previously submitted in the
preapplication stage.

If after the preprocessing meeting the ap-
plicant believes that the Labor Housing (LH)
project can be developed within the guide-
lines required by FmHA or its successor
agency under Public Law 103–354, the follow-
ing information should be submitted with SF
424.2:

B. If applicable, evidence of compliance
with 7 CFR Part 3015 Subpart V, ‘‘Intergov-
ernmental Review of Department of Agri-
culture Programs and Activities.’’ See
FmHA Instruction 1940–J, available in any
FmHA or its successor agency under Public
Law 103–354 office.

C. Proposed contracts for architectural,
engineering, and legal services as applicable.
FmHA or its successor agency under Public
Law 103–354 approval of these contracts
should be obtained before execution of the
contract.

D. A plot plan and detailed preliminary
drawings and specifications prepared in ac-
cordance with subpart A of part 1924 of this
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chapter. Exhibit A–3 provides FmHA or its
successor agency under Public Law 103–354’s
general philosophy and standards concerning
the construction of LH facilities.

E. A detailed cost breakdown of the project
for items such as land purchase, right-of-
ways, building construction, equipment, util-
ity connections, on-site improvements, ar-
chitectural and/or engineering services, and
legal services. Also, if applicable, the cost
breakdown should include the costs incurred
for the development and packaging of its
own application. These costs may range from
2 to 4 percent of total development cost (ex-
cluding initial operating and capital ex-
penses) and should reflect costs that are rea-
sonable and typical for the area. Costs in ex-
cess of 4 percent will not be reimbursed. If an
LH grant is proposed, construction will be
subject to the provisions of the Davis-Bacon
and related Acts. LH grant applications
should, therefore, obtain a copy of the De-
partment of Labor regulations (29 CFR part
5), which contain the applicable labor stand-
ards provisions.

F. Satisfactory evidence of review and ap-
proval of the proposed housing, including
compliance with zoning requirements by
State and local officials, as required by ap-
plicable State or local laws, ordinances, or
regulations.

G. If not already provided in the
preapplication submittal, a map of the pro-
posed site showing the location of the site in
relation to available facilities such as
schools, shopping, churches, hospitals, etc.
In addition, supporting information should
be provided indicating that essential utili-
ties such as sewer, water, electricity, etc.,
will be available to the project. (See Exhibit
A–3 for FmHA or its successor agency under
Public Law 103–354’s general requirements
for location of LH facilities).

H. A description of and justification for
any related facilities such as community or
multi-purpose type buildings, cafeterias, din-
ing halls, infirmaries, child care facilities,
etc. To be included for funding by FmHA or
its successor agency under Public Law 103–
354, the facilities should not be of extrava-
gant design and their size must be commen-
surate with the needs of the farmworkers
who will occupy the housing facility. Any
long-term agreements which are con-
templated with other agencies for services
such as manpower training, migrant health
services, child care, and education programs
should be explained and included as justifica-
tion for the related facilities.

I. A detailed market analysis addressing in
detail the preapplication information re-
quired under item I B above, ‘‘Need and De-
mand,’’ should be conducted in accordance
with the following:

1. The market area (i.e., the area from
which tenants can reasonably be drawn for
the project) should be clearly identified.

2. Adequate existing units which are cur-
rently available or which could become
available should be surveyed and informa-
tion obtained and recorded in a format simi-
lar to Exhibit A–4.

3. Individual farmworkers and farmworker
groups should be contacted and their ideas
obtained concerning the type of housing
which would gain the greatest acceptance.
(This information may not seem important
at the outset of the loan if there is a pressing
need for LH, however, to assure a long-term
demand for the project, consideration should
be given to the views of the prospective ten-
ants).

4. The above items should then be cor-
related to arrive at a realistic estimate of
the total need for units, type of units, esti-
mated occupancy, maximum rental rates
which can be charged for the units, and the
type of amenities or related facilities which
should be provided.

J. Proposed, detailed operating budgets
for: (1) The first year of operation, and (2) a
typical year’s operation. The overall per-
centage of occupancy should be based upon
the data collected in the market analysis.
Operating costs should be realistic and
should reflect somewhat higher than normal
maintenance costs and an allowance for the
establishment of a reserve as required by the
loan agreement. The budget should be pre-
pared in a format similar to Exhibit A–5.

K. A management plan which includes the
applicable items of Exhibit B.

L. When the loan is to be secured by a jun-
ior real estate lien, certain agreements will
be required from prior lien holders. The local
or State FmHA or its successor agency under
Public Law 103–354 Official will provide the
applicable agreements.

M. An option to purchase or other evidence
of ability to purchase or evidence of owner-
ship for the proposed site.

III. Submission of final application.

When the final application is assembled it
should be submitted to the local FmHA or
its successor agency under Public Law 103–
354 District Office for review and submission
to the State Office. As soon as a final deci-
sion to approve the loan is reached, the ap-
plicant will be notified and advised to pro-
ceed with the preparation of final plans and
specifications, contract documents, and
other items needed to close the loan. The ap-
plicant should not proceed with bid advertise-
ment or contract awards until advised to pro-
ceed by FmHA or its successor agency under
Public Law 103–354.

[45 FR 47655, July 16, 1980, as amended at 48
FR 29121, June 24, 1983; 49 FR 3762, Jan. 30,
1984; 53 FR 36268, Sept. 19, 1988; 55 FR 6245,
Feb. 22, 1990; 55 FR 13503 and 13504, Apr. 11,
1990; 60 FR 4070, Jan. 20, 1995; 61 FR 56116,
Oct. 31, 1996]
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EXHIBIT A–2—INFORMATION TO BE SUB-
MITTED BY INDIVIDUALS,
FARMOWNERS AND FAMILY FARM
CORPORATIONS OR PARTNERSHIPS
FOR LABOR HOUSING LOANS

I. Information to be submitted by Individ-
uals, Farmowners and Family Farm Corpora-
tion or Partnerships for Labor Housing
Loans.

A. Financial Statement. Show assets and li-
abilities of the applicant, each individual
farmer, and each farming partnership or cor-
poration of which the individuals are mem-
bers. Each statement must be signed and
dated. Financial statements of family farm
corporation or partnership members with
less than a ten percent corporate or partner-
ship interest need not be submitted to FmHA
or its successor agency under Public Law
103–354.

B. Other Credit. All applicants must provide
evidence that they are unable to obtain cred-
it from other sources. Applicants should at-
tach letters showing what rates, terms and
conditions are available for the project from
private credit sources. In seeking other cred-
it, the assets and personal liability of each of
the members must be offered if the applicant
is a family farm corporation or partnership.

C. Experience. Describe the experience of
each member in owning or operating labor or
rental housing. If limited, describe other
business experience.

D. Operation. Describe the proposed oper-
ation of the housing and its relationship to
the farm operation. Include the proposed
method of tenant selection, unit
maintenances, determining rental charges (if
any), payment of utilities, etc.

E. Need. Describe the farming operations in
which the laborers to be housed in the units
will be used. Include acreages of each crop or
details of other operations. Discuss present
laborers and their living arrangements and
the number and condition of labor housing
now provided.

F. Continuing Need. Discuss any possible
changes in mechanization or shifts to other
farm products that might decrease the need
for labor housing in the future.

G. Proposed Security. If a mortgage is not
being given on the entire farm, explain why
not and describe the sites proposed as secu-
rity. Attach a map showing the site loca-
tions, shopping areas, schools, doctors, hos-
pitals, nearest public water and sewer sys-
tem, and school bus stop.

H. Proposed Project. Describe the housing
proposed to be bought or built (specify
which) and the estimated cost. If building
sites are to be purchased, show the cost of
each. Attach any options available. List any
other expenses expected. Show the total
cost, the loan requested, and the applicant
contribution.

I. Environmental Information. The District
Office will advise the application of the ap-
plicability of FmHA or its successor agency
under Public Law 103–354’s environmental re-
quirements under Subpart G of Part 1940 of
this Chapter which are primarily based on
the size of the proposed project. If the
preapplication must go to the National Of-
fice for approval, the applicant will complete
Form FmHA or its successor agency under
Public Law 103–354 1940–20, ‘‘Request for En-
vironmental Information.’’ The District Of-
fice will provide assistance and guidance to
the applicant in completing this form.

J. Each applicant will prepare and submit
HUD 935.2, ‘‘Affirmative Fair Housing Mar-
keting Plan’’, where they propose developing
five (5) or more units. The plan will reflect
that occupancy is limited to their employees
and that they will not discriminate on the
basis of race, color, sex, age, handicap, mari-
tal or familial status or National origin.

II. Information to be submitted with SF 424.2
(for application submission).

A. Supplemental. Any information re-
quested to clarify or augment information
supplied earlier with the preapplication.

B. Site. Options to purchase or a copy of
deeds and mortgages on sites already owned.

C. Surveys. When needed to identify the
site, a current survey showing boundaries,
geographical features, access to public roads,
and public utility location.

D. Plans, Specifications, and Proposed Con-
tracts. Attach one copy of each complete set
of building plans and specifications and a bid
or contract for construction. A complete site
plan is also required.

E. Environmental Information. If not sub-
mitted with the preapplication, the appli-
cant will complete Form FmHA or its suc-
cessor agency under Public Law 103–354 1940–
20, ‘‘Request for Environmental Informa-
tion.’’

[45 FR 47655, July 16, 1980, as amended at 49
FR 3762, Jan. 30, 1984; 53 FR 36268, Sept. 19,
1988; 55 FR 6245, Feb. 22, 1990; 55 FR 13503 and
13504, Apr. 11, 1990]

EXHIBIT A–3—LABOR HOUSING
CONSTRUCTION GUIDELINES

I. Introduction: This Exhibit provides the
Farmers Home Administration or its succes-
sor agency under Public Law 103–354’s
(FmHA’s) general guidelines and policies
concerning the planning, location, and con-
struction of housing for farmworkers. The
type of housing should be in accordance with
the needs of the prospective tenants. Multi-
family type units are encouraged whenever
possible; however, when planning units for
farmworker families, lower density building
design and layout is normally desirable.
Housing should be designed in such a manner
that it will be decent, safe, sanitary, and
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modest in size and cost. Actual plans, speci-
fications, and contract documents should be
prepared in accordance with subpart A of
part 1924.

II. Types of housing and appropriate standards

a. Single-family type housing is defined as
an individual or a group of individual single
family detached dwelling units. These type
units should meet the following standards:

1. All sites shall be planned and con-
structed in accordance with subpart C of
part 1924 of this chapter.

2. All planning and construction other than
seasonal farm labor housing and housing to
be occupied more than six months but less
than year-round shall be in conformance
with the applicable development standard as
required by § 1924.5(d)(1) of subpart A of part
1924 of this chapter and applicable state and
local codes.

b. Multi-family type housing is defined as
a project or a number of projects encompass-
ing a building or buildings containing more
than one dwelling unit and may include mix-

tures of detached and multi-unit structures
in a project. These type units should meet
the following standards:

1. All housing designed for year-round oc-
cupancy will be planned in compliance with
the applicable development standard and
will be compatible with conventional rental
type housing.

2. Housing for seasonal occupancy (less
than six months) shall be designed and con-
structed in accordance with Exhibit I to Sub-
part A of Part 1924 of this Chapter.

3. Housing to be occupied more than six
months but less than year-round shall be de-
signed and constructed in substantial con-
formance with and be easily converted to the
applicable development standard require-
ments for year-round housing.

4. All planning and construction should be
in conformance with applicable State and
local codes.

[44 FR 59212, Oct. 15, 1979, as amended at 45
FR 39794, June 12, 1980; 47 FR 28086, June 29,
1982; 52 FR 8036, Mar. 13, 1987; 52 FR 19302,
May 22, 1987]
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[44 FR 59214, Oct. 15, 1979, as amended at 48 FR 56174, Dec. 19, 1983]
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EXHIBIT B—MANAGEMENT PLANS

The management of a rental project, re-
gardless of the type of tenants, is one of the
most, if not the most, important deter-
minants of the success or failure of a pro-
posed project.

The management plan, therefore, as the
primary management charter should con-
stitute a comprehensive description of the
detailed policies and procedures to be fol-
lowed in managing the project and should as
a minimum address the following items:

1. Staffing. The number, qualifications re-
quired, and duties of all personnel who will
be hired to operate the project. Equal em-
ployment opportunity should be provided
and special consideration should be given to
hiring Spanish-speaking persons if warranted
by the expected occupancy. Roles and re-
sponsibilities of owner and of manager
should be specified.

2. Marketing. The marketing efforts or
techniques which will be used to obtain ini-
tial rent up and occupancy of future vacan-
cies (i.e. advertisement, contacts with social
service agencies, local farmers, etc.). Defi-
nite dates for opening and closing of the
project will be spelled out for projects con-
structed for seasonal purposes.

3. Tenant selection. Domestic farm workers
must be given absolute priority in renting
available units. Other selection criteria
should be specifically outlined in the man-
agement plan. Arbitrary restrictions as to
family size, age of children, or other similar
items are prohibited, however, the size of
unit assigned to a family should be commen-
surate with its needs. Rejected tenant appli-
cations should be maintained for a minimum
of 1 year and applicants must be advised in
writing of the reasons for rejection.

4. Ineligible tenants. Units can be rented to
other than farm workers when they are not
needed by farm workers (i.e., during the off
season), however, the leases must be on a
short-term basis, normally not exceeding 30
days, and ineligible tenants must be advised
that they will have to vacate the units if an
eligible farm worker becomes available. To
avoid future problems, occupancy by
ineligibles should be avoided if at all pos-
sible. Written permission to rent to
ineligibles must be obtained from the Dis-
trict Director before allowing the ineligible
tenant to occupy LH projects.

5. Lease or occupancy agreement. A copy of
any proposed lease or occupancy agreement
should be submitted with the plan. The lease
or occupancy agreement should clearly out-
line the responsibilities of the tenant and
landlord.

6. Counseling services. Pre- and post-occu-
pancy counseling services, which will be pro-
vided to tenants by borrowers to acquaint
them with the project or otherwise assist
them should be thoroughly explained.

7. Collection of rent. The system which will
be used in the collection of rent must be out-
lined including proper provisions for the in-
ternal control and security of cash collec-
tions, followup on overdue accounts, persons
responsible for collections, recordkeeping,
and conditions for the return of security de-
posits, if required.

8. Evictions. The plan should spell out the
specific reasons which warrant eviction and
the steps which will be taken to resolve
problems before eviction, including provi-
sions for appeal. Voluntary compliance with
the lease or occupancy agreement should be
emphasized and every effort should be made
to utilize the benefits available through
local social service agencies and other com-
munity organizations.

9. Maintenance and repairs. A schedule for
preventive maintenance and the procedure
for handling service requests from individual
tenants, including procedures for the han-
dling of emergency repairs on a 24 hour
basis, should be outlined. Management plans
for projects constructed for seasonal occu-
pancy will include provisions for off-season
maintenance and security.

10. Records and reports. The type of record-
keeping system which will be established
and the person or persons who will be respon-
sible for keeping records and submitting re-
quired reports to FmHA or its successor
agency under Public Law 103–354. Subpart C
of 1930 of this chapter (FmHA Instruction
1930—C) outlines the reports required and the
formats for these reports. This Instruction is
available from the local District Office.

11. Fidelity bonds. Bonding should be pro-
vided for all persons entrusted with the re-
ceipt, custody, and disbursement of funds
and custody of other negotiable or readily
salable personal property. The amount of the
bond should be at least equal to the maxi-
mum amount of money or property which
the individual will have control of at any one
time.

12. Tenant councils. Tenant councils should
be encouraged and should be given an input
into proposed changes in lease agreements,
staff selection, eviction, and in some cases
tenant selection and other management de-
cisions which have a bearing on the tenant’s
overall situation. Provisions should also be
outlined for the democratic election of ten-
ant councils.

13. Rent increases. Requested or proposed
rent increases should be handled in accord-
ance with exhibit C of subpart C of part 1930
of this chapter.

14. Non-discrimination. The plan should ad-
dress the policy of non-discrimination in
tenant selection and employee hiring in ac-
cordance with Form FmHA or its successor
agency under Public Law 103–354 400–4, ‘‘As-
surance Agreement,’’ and the affirmative ac-
tion planned in the recruitment of employ-
ees and tenants.
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1 Only loan funds, and borrower’s funds to
be used for an eligible loan purpose, may be
deposited in the supervised bank account.

15. Other items. Any other items which have
a bearing on the operation and management
of the project.

16. The management plan must be signed
and dated by the borrower or the borrower’s
authorized representative.

[44 FR 59199, Oct. 15, 1979, as amended at 45
FR 70738, Oct. 27, 1980; 47 FR 28086, June 29,
1982; 58 FR 40951, July 30, 1993]

EXHIBIT C—LOAN RESOLUTION

(LH Insured Loan to Nonprofit Corporation)

LOAN RESOLUTION OF llllllll
l, 19l

RESOLUTION OF THE BOARD OF DIREC-
TORS OF llllllll PROVIDING
FOR BORROWING $lllll TO FI-
NANCE HOUSING AND RELATED FA-
CILITIES FOR DOMESTIC FARM LABOR,
THE COLLECTION, HANDLING, AND DIS-
POSITION OF INCOME, THE ISSUANCE
OF INSTALLMENT PROMISSORY NOTE
AND REAL ESTATE SECURITY INSTRU-
MENT, AND RELATED MATTERS

Whereas ——————————————————
(herein referred to as ‘‘Corporation’’) is a
nonprofit corporation duly organized and op-
erating under (authorizing State statute)
lllllllll;

The Board of Directors of the Corporation
(herein referred to as the ‘‘board’’) has de-
cided to provide certain housing and related
facilities for domestic farm labor;

The board has determined that the Corpora-
tion is unable to provide such housing and
facilities with its own resources or to obtain
from other sources for such purpose suffi-
cient credit upon terms and conditions which
the Corporation could reasonably be ex-
pected to fulfill;

Be it resolved:
1. Application for Loan. The Corporation

shall apply for and obtain a domestic farm
labor housing loan (herein called ‘‘the loan’’)
of $ll through the facilities of the United
States of America acting through the Farm-
ers Home Administration or its successor
agency under Public Law 103–354, United
States Department of Agriculture (herein
called ‘‘the Government’’) pursuant to title
V of the Housing Act of 1949. The loan shall
be used solely for the specific eligible pur-
poses for which it is approved by the Govern-
ment, in order to provide housing and relat-
ed facilities for domestic farm labor. Such
housing and facilities and the land constitut-
ing the site are herein called ‘‘the housing.’’

2. Execution of Loan Instruments. To evi-
dence the loan the Corporation shall issue a
promissory note (herein referred to as ‘‘the
note’’), signed by its President and attested
by its Secretary, with its corporate seal af-
fixed thereto, for the amount of the loan,

payable in installments over a period of
lllll years, bearing interest at the rate
of 1 percent per annum, and containing other
terms and conditions prescribed by the Gov-
ernment. To secure the note or any indem-
nity or other agreement required by the Gov-
ernment, the President and Secretary are
hereby authorized to execute a real estate
security instrument giving a lien upon the
housing and upon such other real property of
the Corporation as the Government shall re-
quire, including an assignment or security
interest in the rents and profits as collateral
security to be enforceable in the event of any
default by the Corporation, and containing
other terms and conditions prescribed by the
Government. The President and Secretary
are further authorized to execute any other
security instruments and other instruments
and documents required by the Government
in connection with the making or insuring of
the loan. The indebtedness and other obliga-
tions of the Corporation under the note, the
related security instruments, and any relat-
ed agreements are herein called the ‘‘loan
obligations.’’

3. Equal Opportunity and Nondiscrimination
Provisions. The borrower will comply with (a)
any undertakings and agreements required
by the Government pursuant to Executive
Order 11063 regarding nondiscrimination in
the use and occupancy of housing; (b) Farm-
ers Home Administration or its successor
agency under Public Law 103–354 Form
FmHA or its successor agency under Public
Law 103–354 400–1 entitled ‘‘Equal Oppor-
tunity Agreement,’’ including an ‘‘Equal Op-
portunity Clause,’’ to be incorporated in or
attached as a rider to each construction con-
tract the amount of which exceeds $10,000
and any part of which is paid for with funds
from the loan, (c) Farmers Home Adminis-
tration or its successor agency under Public
Law 103–354 Form FmHA or its successor
agency under Public Law 103–354 400–4, enti-
tled ‘‘Nondiscrimination Agreement (Under
Title VI, Civil Rights Act of 1964),’’ a copy of
which is attached hereto and made a part
hereof, and any other undertakings and
agreements required by the Government pur-
suant to lawful authority.

4. Supervised Bank Account. The proceeds of
the note and the amount of $lllll to be
contributed by the Corporation from its own
funds and used for eligible loan purposes
shall be deposited in a ‘‘supervised bank ac-
count’’ as required by the Government.1
Amounts in the supervised bank account ex-
ceeding $100,000 shall be secured by the finan-
cial institution in advance in accordance
with the U.S. Treasury Department Circular
No. 176. As provided by the terms of the
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2 In most cases this figure should be one-
tenth of the aggregate sum specified later in
the sentence and indicated by footnote 3.

3 The amount to be inserted will usually be
about 10 percent of the value of the buildings
and related facilities financed wholly or par-
tially with the loan.

agreement creating the supervised bank ac-
count, all funds therein shall, until duly ex-
pended, collaterally secure the loan obliga-
tions. Withdrawals from the supervised bank
account by the Corporation shall be made
only on checks signed by the llllll of
the Corporation and countersigned by the
County Supervisor of the Farmers Home Ad-
ministration or its successor agency under
Public Law 103–354, and only for the specific
loan purposes approved in writing by the
Government. The Corporation’s share of any
liquidated damages or other monies paid by
defaulting contractors or their sureties shall
be deposited in the supervised bank account
to assure completion of the project. When all
approved items eligible for payment with
loan funds are paid in full, any balance re-
maining in the supervised bank account
shall be applied on the note as an ‘‘extra
payment’’ as defined in the regulations of
the Farmers Home Administration or its
successor agency under Public Law 103–354,
and the supervised bank account shall be
closed.

5. Accounts for Housing Operations and Loan
Servicing. The Corporation shall establish on
its books the following accounts, which shall
be maintained so long as the loan obligations
remain unsatisfied: A General Fund Account,
an Operation and Maintenance Account, a
Debt Service Account, and a Reserve Ac-
count. Funds in said accounts shall be depos-
ited in a bank or banks insured by the Fed-
eral Deposit Insurance Corporation, except
for any portion invested in readily market-
able obligations of the United States as au-
thorized by Section 9. The Treasurer of the
Corporation shall execute a fidelity bond,
with a surety company approved by the Gov-
ernment, in an amount not less than the es-
timated maximum amount of such funds to
be held in said accounts at any one time. The
United States of America shall be named as
co-obligee, and the amount of the bond shall
not be reduced without the prior written
consent of the Government. The Corporation
in its discretion may at any time establish
and utilize additional accounts to handle any
funds not covered by the provisions of this
resolution.

6. General Fund Account. By the time the
loan is closed the Corporation shall from its
own funds deposit in the General Fund Ac-
count the amount of $lllll. All income
and revenue from the housing shall upon re-
ceipt be immediately deposited in the Gen-
eral Fund Account. The Corporation may
also in its discretion at any time deposit
therein other funds, not otherwise provided
for by this resolution, to be used for any of
the purposes authorized in section 7, 8, or 9.
Funds in the General Fund Account shall be
used only as authorized in said sections and,
until so used, shall be held by the Corpora-
tion in trust for the Government as security
for the loan obligations.

7. Operation and Maintenance Account. Not
later than the 15th of each month, out of the
General Fund Account shall be transferred
to the Operation and Maintenance Account,
sufficient amounts to enable the Corporation
to pay from the Operation and Maintenance
Account the actual, reasonable, and nec-
essary current expenses, for the current
month and the ensuing month, of operating
and maintaining the housing not otherwise
provided for. Current expenses may include,
in addition to expenses occurring or becom-
ing due monthly, monthly accumulations of
proportionate amounts for the payment of
items which may become due either annu-
ally or at irregular intervals, such as taxes
and insurance, normal repair and replace-
ment of furnishings and equipment reason-
ably necessary for operation of the housing.
Current expenses may also include initial
purchase and installation of such furnishings
and equipment with any funds deposited in
and transferred from the General Fund Ac-
count which are not proceeds of the loan or
income or revenue from the housing.

8. Debt Service Account. Each month, imme-
diately after the transfer to the Operation
and Maintenance Account provided for in
section 7, or after it is determined that no
such transfer is called for, any balance re-
maining in the General Fund Account, or so
much thereof as may be necessary, shall be
transferred to the Debt Service Account
until the amount in the Debt Service Ac-
count equals the amount of the next install-
ment due on the loan. Funds in the Debt
Service Account shall be used only for pay-
ments on the loan obligations and, until so
used, shall be held by the Corporation in
trust for the Government as security there-
for.

9. Reserve Account. (a) Immediately after
each transfer to the Debt Service Account as
provided in section 8, any balance in the
General Fund Account shall be transferred
to the Reserve Account. Funds in the Re-
serve Account may be used only as author-
ized in this resolution and until so used shall
be held by the Corporation in trust as secu-
rity for the loan obligations. Transfers at a
rate not less than $llllll 2 annually
shall be made to the Reserve Account until
the amount in the Reserve Account reaches
the sum of $lllll 3 and shall be resumed
at any time when necessary, because of dis-
bursements from the Reserve Account, to re-
store it to said sum. Of such sum, at least 50
percent shall be maintained on a cash basis,
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referred to herein as the ‘‘cash reserve.’’
After the cash reserve reaches the required
50 percent of said sum, all or any portion of
the balance of said sum may, at the option of
the Corporation, consist of an amount, re-
ferred to herein as the ‘‘prepayment re-
serve,’’ by which the Corporation is ‘‘ahead
of schedule’’ as defined in the regulations of
the Farmers Home Administration or its
successor agency under Public Law 103–354.
Funds in the cash reserve shall be deposited
in a separate bank account or accounts in-
sured by the Federal Deposit Insurance Cor-
poration or invested in readily marketable
obligations of the United States, the earn-
ings on which shall accrue to the Reserve
Account.

(b) With the prior consent of the Govern-
ment, funds in the Reserve Account may be
used by the Corporation—

(1) To meet payments due on the loan obli-
gations in the event the amount in the Debt
Service Account is not sufficient for the pur-
pose.

(2) To pay costs of repairs or replacements
to the housing caused by catastrophe or
long-range depreciation which are not cur-
rent expenses under section 7.

(3) To make improvements or extensions to
the housing.

(4) For other purposes desired by the Cor-
poration which in the judgment of the Gov-
ernment likely will promote the loan pur-
poses without jeapordizing collectibility of
the loan or impairing the adequacy of the se-
curity, or will strengthen the security, or
will facilitate, improve, or maintain the or-
derly collectibility of the loan.

(c) Any amount in the Reserve Account
which exceeds the aggregate sum specified in
subsection (a), and is not agreed between the
Corporation and the Government to be used
for purposes authorized in subsection 9(b)
shall be applied promptly on the loan obliga-
tions.

10. Regulatory Covenants. So long as the
loan obligations remain unsatisfied, the Cor-
poration shall—

(a) Impose and collect such fees, assess-
ments, rents, and charges that the income of
the Corporation will be sufficient at all
times for operation and maintenance of the
housing, payments on the loan obligations,
and maintenance of the accounts herein pro-
vided for.

(b) Maintain complete books and records
relating to the Corporation’s financial af-
fairs, cause such books and records to be au-
dited at the end of each fiscal year, promptly
furnish the Government without request a
copy of each audit report, and permit the
Government to inspect such books and
records at all reasonable times.

(c) If required or permitted by the Govern-
ment, revise the accounts herein provided
for, or establish new accounts, to cover han-
dling and disposition of income from and

payment of expenses attributable to the
housing or to any other property securing
the loan obligations, and submit to the Gov-
ernment regular and special reports concern-
ing the housing or the Corporation’s finan-
cial affairs.

(d) Unless the Government gives prior con-
sent—

(1) Not use or permit use of the housing for
any purpose other than as housing and relat-
ed facilities for domestic farm labor.

(2) Not enter into any contract or agree-
ment for improvements or extensions to the
housing or other property securing the loan
obligations.

(3) Not cause or permit voluntary dissolu-
tion of the Corporation, nor merge or con-
solidate with any other organization, nor
cause or permit any transfer or
encumberance of title to the housing or any
part thereof or interest therein, by sale,
mortgage, lease, or otherwise, nor engage in
any other new business, enterprise, or ven-
ture than operation of the housing.

(4) Not cause or permit the issuance or
transfer of any stock, borrow any money, nor
incur any liability aside from current ex-
penses as defined in section 7.

(e) Submit the following to the Govern-
ment for prior review and approval not less
than ll days before the effective dates, un-
less approval is waived by the Government:

(1) Annual budgets and operating plans.
(2) Statements of management policy and

practice, including eligibility criteria and
implementing rules for occupancy of the
housing.

(3) Proposed rents and charges and other
terms of rental agreements.

(4) Rates of compensation to officers and
employees of the Corporation payable from
or chargeable to any account provided for in
this resolution.

(f) If required by the Government, modify
and adjust any matters covered by clause (e)
of this section.

(g) Comply with all its agreements and ob-
ligations in or under the note, security in-
strument, and any related agreement exe-
cuted by the Corporation in connection with
the loan.

(h) Not alter, amend, or repeal without the
Government’s consent this resolution or the
bylaws or articles of incorporation of the
Corporation, which shall constitute parts of
the total contract between the Corporation
and the Government relating to the loan ob-
ligations.

(i) Do other things as may be required by
the Government in connection with the oper-
ation of the housing, or with any of the Cor-
poration’s operations or affairs which may
affect the housing, the loan obligations, or
the security.

11. Refinancing of Loan. If at any time it
appears to the Government that the Corpora-
tion is able to obtain a loan upon reasonable
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terms and conditions to refinance the loan
obligations then outstanding, upon request
from the Government the Corporation will
apply for, take all necessary actions to ob-
tain, and accept such refinancing loan and
will use the proceeds for said purpose.

12. General Provisions.
(a) It is expressly understood and agreed

that any loan made will be administered sub-
ject to the limitations of the authorizing act
of Congress and related regulations, and that
any rights granted to the Government herein
or elsewhere may be exercised by it in its
sole discretion to carry out the purposes of
the loan, enforce such limitations, and pro-
tect the Government’s financial interest in
the loan and the security.

(b) The provisions of this resolution are
representations to the Government to induce
the Government to make a loan to the Cor-
poration as aforesaid. If the Corporation
should fail to comply with or perform any
provision of this resolution or any require-
ment made by the Government pursuant to
this resolution, such failure shall constitute
default as fully as default in payment of
amounts due on the loan obligations. In the
event of such failure, the Government at its
option may declare the entire amount of the
loan obligations immediately due and pay-
able, and, if such entire amount is not paid
forthwith, may take possession of and oper-
ate the housing and proceed to foreclose its
security and enforce all other available rem-
edies.

(c) Upon request by the Government the
Corporation will permit representatives of
the Government to inspect and make copies
of any of the records of the Corporation per-
taining to this loan. Such inspection and
copying may be made during regular office
hours of the Corporation, or any other time
the Corporation and the Government finds
convenient.

(d) Any provisions of this resolution may
be waived by the Government in its sole dis-
cretion, or changed by agreement between
the Government and the Corporation, after
this resolution becomes contractually bind-
ing, to any extent such provisions could le-
gally have been foregone, or agreed to in
amended form, by the Government initially.

(e) Any notice, consent, approval, waiver,
or agreement must be in writing.

(f) This resolution may be cited in the se-
curity instrument and any other instru-
ments or agreements as the ‘‘Loan Resolu-
tion of (date of this resolution)
lllllllll 19ll.’’
————————————————————————
————————————————————————
————————————————————————

Certificate

The undersigned, llllllllll, the
Secretary of the Corporation identified in
the foregoing Loan Resolution, hereby cer-

tifies that the foregoing is a true copy of a
resolution duly adopted by the board of di-
rectors on lllllllllll 19ll, which
has not been altered, amended, or repealed.

llllllllll
(Date)
llllllllll
(Secretary)

[44 FR 59199, Oct. 15, 1979, as amended at 46
FR 36112, July 14, 1981]

EXHIBIT D—LOAN AGREEMENT

(LH Insured Loan to Individual)

1. Parties and Terms Defined. This agree-
ment dated llllll of the Undersigned
llllllllllllllllllll, here-
in called ‘‘Borrower’’ whether one or more,
whose post office address is
llllllllllllllllllll, with
the United States of America acting through
the Farmers Home Administration or its
successor agency under Public Law 103–354,
United States Department of Agriculture,
herein called ‘‘the Government,’’ is made in
consideration of a loan, herein called ‘‘the
loan,’’ to Borrower in the amount of
$llllll made or insured, or to be made
or insured by the Government pursuant to
title V of the Housing Act of 1949 to provide
housing and related facilities for domestic
farm laborers. Such housing and related fa-
cilities, together with the site, may be re-
ferred to herein as ‘‘the housing.’’ The in-
debtedness and other obligations of Borrower
under the note evidencing the loan, the re-
lated security instrument, and any related
agreement are herein called the ‘‘loan obli-
gations.’’

2. Equal Opportunity and Nondiscrimination
Provisions. The borrower will comply with (a)
any undertakings and agreements required
by the Government pursuant to Executive
Order 11063 regarding nondiscrimination in
the use and occupancy of housing, (b) Farm-
ers Home Administration or its successor
agency under Public Law 103–354 Form
FmHA or its successor agency under Public
Law 103–354 400–1 entitled ‘‘Equal Oppor-
tunity Agreement,’’ including an ‘‘Equal Op-
portunity Clause’’ to be incorporated in or
attached as a rider to each construction con-
tract the amount of which exceeds $10,000
and any part of which is paid for with funds
from the loan, (c) Farmers Home Adminis-
tration or its successor agency under Public
Law 103–354 Form FmHA or its successor
agency under Public Law 103–354 400–4, enti-
tled ‘‘Nondiscrimination Agreement (Under
Title VI, Civil Rights Act of 1964),’’ a copy of
which is attached hereto and made a part
hereof, and any other undertakings and
agreements required by the Government pur-
suant to lawful authority.

3. Supervised Bank Account. The proceeds of
the note and the amount of $llllll to
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1 In most cases this figure should be one-
tenth of the aggregate sum specified later in
the sentence as indicated by footnote 2.

2 The amount to be inserted will usually be
about 10 percent of the value of the buildings
and related facilities financed wholly or par-
tially with the loan.

be contributed by the borrower from its own
funds and used for eligible loan purposes
shall be deposited in a ‘‘supervised bank ac-
count’’ as required by the Government.1
Amounts in the supervised bank account ex-
ceeding $100,000 shall be secured by the finan-
cial institution in advance in accordance
with U.S. Treasury Department Circular No.
176. As provided therein shall, until duly ex-
pended, collaterally secure the loan obliga-
tions. Withdrawals from the supervised bank
account by the borrower shall be made only
on checks signed by the llllllll of
the borrower and countersigned by a rep-
resentative of the Farmers Home Adminis-
tration or its successor agency under Public
Law 103–354, and only for the specific loan
purposes approved in writing by the Govern-
ment. The borrower’s share of any liquidated
damages or other monies paid by defaulting
contractors or their sureties shall be depos-
ited in the supervised bank account to assure
completion of the project. When all approved
items eligible for payment with loan funds
are paid in full, any balance remaining in the
supervised bank account shall be applied on
the note as an ‘‘extra payment’’ as defined in
the regulations of the Farmers Home Admin-
istration or its successor agency under Pub-
lic Law 103–354, and the supervised bank ac-
count shall be closed.

4. Accounts for Housing Operations and Loan
Servicing. Borrower shall establish on his
books the following accounts, which shall be
maintained so long as the loan obligations
remain unsatisfied: A General Fund Account,
an operation and Maintenance Account, a
Debt Service Account, and a Reserve Ac-
count. Funds in said accounts shall be depos-
ited in a bank or banks insured by the Fed-
eral Deposit Insurance Corporation, except
for any portion invested in readily market-
able obligations of the United States as au-
thorized by section 8(a).

5. General Fund Account. By the time the
loan is closed Borrower shall from his own
funds deposit in the General Fund Account
the amount of $llllllll. All income
and revenue from the housing shall upon re-
ceipt be immediately deposited in the Gen-
eral Fund Account. Borrower may also in his
discretion at any time deposit therein other
funds, not otherwise provided for by this
agreement, to be used for any of the purposes
authorized in sections 6, 7, or 8. Funds in the
General Fund Account shall be used only as
authorized in said sections and, until so
used, shall be held by Borrower in trust for
the Government as security for the loan obli-
gations.

6. Operation and Maintenance Account. Not
later than the 15th of each month out of the

General Fund Account shall be transferred
to the Operation and Maintenance Account
sufficient amounts to enable Borrower to
pay from the Operation and Maintenance Ac-
count the actual, reasonable, and necessary
current expenses, for the current month and
the ensuing month, of operating and main-
taining the housing not otherwise provided
for. Current expenses may include, in addi-
tion to expenses occurring or becoming due
monthly, monthly accumulations of propor-
tionate amounts for the payment of items
which may become due either annually or at
irregular intervals, such as taxes, insurance,
and normal repair and replacement of fur-
nishings and equipment reasonably nec-
essary for operation of the housing. Current
expenses may also include initial purchase
and installation of such furnishings and
equipment with any funds deposited in and
transferred from the General Fund Account
which are not proceeds of the loan or income
or revenue from the housing.

7. Debt Service Account. Each month, imme-
diately after the transfer to the Operation
and Maintenance Account provided for in
section 6, or after it is determined that no
such transfer is called for, any balance re-
maining in the General Fund Account, or so
much thereof as may be necessary, shall be
transferred to the Debt Service Account
until the amount in the Debt Service Ac-
count equals the amount of the next install-
ment due on the loan. Funds in the Debt
Service Account shall be used only for pay-
ments on the loan obligations and, until so
used, shall be held by Borrower in trust for
the Government as security therefor.

8. Reserve Account.
(a) Immediately after each transfer to the

Debt Service Account as provided in section
7, any balance in the General Fund Account
shall be transferred to the Reserve Account.
Funds in the Reserve Account may be used
only as authorized in this agreement and
until so used shall be held by the Borrower
in trust as security for the loan obligations.
Transfers at a rate not less than
$llllllll1 annually shall be made to
the Reserve Account until the amount in the
Reserve Account reaches the sum of
$llllll2 and shall be resumed at any
time when necessary, because of disburse-
ments from the Reserve Account, to restore
it to said sum. Of such sum, at least 50 per-
cent shall be maintained on a cash basis, re-
ferred to herein as the ‘‘cash reserve.’’ After
the cash reserve reaches the required 50 per-
cent of said sum, all or any portion of the
balance of said sum may, at the option of
Borrower, consist of an amount, referred to
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as the ‘‘prepayment reserve,’’ by which Bor-
rower is ‘‘ahead of schedule’’ as defined in
the regulations of the Farmers Home Admin-
istration or its successor agency under Pub-
lic Law 103–354. Funds in the cash reserve
shall be deposited in a separate bank account
or accounts insured by the Federal Deposit
Insurance Corporation or invested in readily
marketable obligations of the United States,
the earnings on which shall accrue to the Re-
serve Account.

(b) With the prior consent of the Govern-
ment, funds in the Reserve Account may be
used by Borrower—

(1) To meet payments due on the loan obli-
gations in the event the amount in the Debt
Service Account is not sufficient for the pur-
pose.

(2) To pay costs of repairs or replacements
to the housing caused by catastrophe or
long-range depreciation which are not cur-
rent expenses under section 6.

(3) To make improvements or extensions to
the housing.

(4) For other purposes desired by Borrower
which in the judgment of the Government
likely will promote the loan purposes with-
out jeopardizing collectibility of the loan or
impairing the adequacy of the security, or
will strengthen the security, or will facili-
tate, improve, or maintain the orderly col-
lectibility of the loan.

(5) For any purpose desired by Borrower,
provided Borrower determines that after
such disbursement (a) the amount in the Re-
serve Account will be not less than that re-
quired by subsection 8(a) to be accumulated
by that time, and (b) during the next 12
months the amount in the Reserve Account
will likely not fall below that required to be
accumulated by the end of such period.

(c) Any amount in the Reserve Account
which exceeds the aggregate sum specified in
subsection 8(a) and is not agreed between the
borrower and the Government to be used for
purposes authorized in subsection 8(a) shall
be applied promptly on the loan obligations.

9. Regulatory Covenants. So long as the loan
obligations remain unsatisfied, Borrower
shall—

(a) Impose and collect such fees, assess-
ments, rents, and charges that his income
will be sufficient at all times for operation
and maintenance of the housing, payments
on the loan obligations, and maintenance of
the accounts herein provided for.

(b) Maintain complete books and records
relating to his financial affairs, cause such
books and records to be audited at the end of
each fiscal year, promptly furnish the Gov-
ernment without request a copy of each
audit report, and permit the Government to
inspect such books and records at all reason-
able times.

(c) If required by the Government, revise
the accounts herein provided for, or establish
new accounts, to cover handling and disposi-

tion of income from and payment of expenses
attributable to the housing or to any other
property securing the loan obligations, and
submit regular and special reports concern-
ing the housing or Borrower’s financial af-
fairs.

(d) Unless the Government gives prior con-
sent—

(1) Not use the housing for any purpose
other than as labor housing and related fa-
cilities for domestic farm laborers.

(2) Not enter into any contract or agree-
ment for improvements or extensions to the
housing or other property securing the loan
obligations.

(3) Not cause or permit the transfer or en-
cumbrance of title to the housing or any
part thereof or interest therein, by sale,
mortgage, lease, or otherwise.

(e) Submit the following to the Govern-
ment for prior review and approval not less
than lllldays before the effective dates.

(1) Annual budgets and operating plans, in-
cluding proposed rents and charges and other
terms of rental agreements for occupancy
and compensation to employees chargeable
as operating expenses of the housing.

(2) Statements of management policy and
practice, including eligibility criteria and
implementing rules for occupancy of the
housing.

(f) If required by the Government, modify
and adjust any matters covered by clause (e)
of this section.

(g) Do other things as may be required by
the Government in connection with the oper-
ation of the housing or with any of Borrow-
er’s operations or affairs which may affect
the housing, the loan obligations, or the se-
curity.

10. Refinancing of Loan. If at any time it
appears to the Government that Borrower is
able to obtain a loan upon reasonable terms
and conditions to refinance the loan obliga-
tions then outstanding, upon request from
the Government, Borrower will apply for,
take all necessary actions to obtain, and ac-
cept such refinancing loan and will use the
proceeds for said purpose.

11. General Provisions.
(a) It is understood and agreed by Borrower

that any loan made or insured will be admin-
istered subject to the limitations of the au-
thorizing act of Congress and related regula-
tions, and that any rights granted to the
Government herein or elsewhere may be ex-
ercised by it in its sole discretion to carry
out the purposes of the loan, enforce such
limitations, and protect the Government’s fi-
nancial interest in the loan and the security.

(b) Borrower shall also comply with all
covenants and agreements set forth in the
note, security instrument, and any related
agreements executed by Borrower in connec-
tion with the loan.

(c) The provisions of this agreement are
representations to the Government to induce
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the Government to make or insure a loan to
Borrower as aforesaid. If Borrower should
fail to comply with or perform any provision
of this agreement or any requirement made
by the Government pursuant hereto, such
failure shall constitute default as fully as de-
fault in payment of amounts due on the loan.
In the event of such failure, the Government
at its option may declare the entire amount
of the loan obligations immediately due and
payable and, if such entire amount is not
paid forthwith, may take possession of and
operate the housing and proceed to foreclose
its security and enforce all other available
remedies.

(d) Upon request by the Government the
Borrower will permit representatives of the
Government to inspect and make copies of
any of the records of the Borrower pertain-
ing to this loan. Such inspection and copying
may be made during regular office hours of
the Borrower, or any other time the Bor-
rower and the Government finds convenient.

(e) Any provisions of this agreement may
be waived by the Government, or changed by
agreement between the Government and Bor-
rower to any extent such provisions could le-
gally have been foregone, or agreed to in any
amended form, by the Government initially.
Any notice, consent, approval, waiver, or
agreement must be in writing.

(f) This agreement may be cited in the se-
curity instrument and other instruments or
agreements as the ‘‘Loan Agreement of (date
of this agreement)llllllll 19lll.’’
Witness ———————————————————
Borrower ——————————————————
Witness ———————————————————
Borrower ——————————————————

[44 FR 59199, Oct. 15, 1979, as amended at 46
FR 36112, July 14, 1981]

EXHIBIT E—LOAN AND GRANT
RESOLUTION

(Labor Housing Loan and Grant to a
Nonprofit Corporation)

Loan and Grant Resolution of llll,
19ll Resolution of the Board of Directors of
lllllllllproviding for obtaining fi-
nancial assistance in the amount
$lllllto aid in financing federally de-
fined low-rent housing and related facilities
for low-income domestic farm labor, and re-
lated matters. Whereas
lllllllllllllllllllll
(herein referred to as the ‘‘Corporation’’) is
organized and operating under and the board
of (authorizing State statute)
lllllllllllllllllll direc-
tors of the Corporation has determined
that—

(a) The Corporation should provide low-
rent housing and related facilities for low-in-
come domestic farm labor, as defined in title
V of the Housing Act of 1949.

(b) The estimated total cash development
cost of such housing and facilities amounts
to $lllll.

(c) For such purpose the Corporation is
able to furnish from its own resources
$lllll.

(d) The Corporation will need financial as-
sistance in the amount of $lllllwhich
the Corporation is unable to obtain from
other sources for such purpose upon terms
and conditions which the Corporation could
reasonably be expected to fulfill.

(e) Of such amount of needed financial as-
sistance the Corporation will be able to
repay, with interest at 1% per annum, the
amount of $lllllover a repayment pe-
riod oflllyears, if the balance of
$lllllis made available to the Corpora-
tion as a grant.

(f) The housing and related facilities will
fulfill a pressing need in the area in which
they are or will be located.

(g) The housing and facilities cannot be
provided without the aid of a grant in the
amount stated above:

Therefore Be It Resolved:

1. Application for Loan and Grant. The Cor-
poration shall apply to the United States of
America, acting through the Farmers Home
Administration or its successor agency
under Public Law 103–354, United States De-
partment of Agriculture (herein called ‘‘the
Government’’) for a loan of $llllland a
grant of $lllll, pursuant to Title V of
the Housing Act of 1949. Such loan may be
insured by the Government. The loan and
the grant shall be used only for the specific
eligible purposes approved by the Govern-
ment, in order to provide low-rent housing
and related facilities for low-income domes-
tic farm labor. Such housing and facilities
and the land constituting the site may be re-
ferred to herein as the ‘‘housing.’’

2. Execution of Loan and Grant Instruments.
To evidence the loan the Corporation shall
issue a promissory note (herein referred to as
‘‘the Note’’), signed by its President and at-
tested by its Secretary, with its corporate
seal affixed thereto, for the amount of the
loan, payable in installments over a period
oflllyears, bearing interest at a rate not
to exceed ll percent per annum, and con-
taining other terms and conditions pre-
scribed by the Government. To evidence the
obligations of the grant, the Corporation
shall execute an instrument in the form at-
tached hereto entitled ‘‘Labor Housing Grant
Agreement’’ and referred to herein as the
‘‘Grant Agreement,’’ evidencing terms and
conditions upon which the grant is made by
the Government and the obligations of the
Corporation with respect thereto. To secure
the note and/or all other obligations and
agreements of the Corporation with respect
to the loan and the grant, as required by the
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1 Only loan or grant funds, and borrower’s
funds to be used for an eligible loan or grant
purpose, may be deposited in the supervised
bank account.

Government, the President and the Sec-
retary are hereby authorized to execute a se-
curity instrument giving a lien upon or secu-
rity interest in the housing and such other
property as the Government shall require,
including an assignment of or security inter-
est in the rents and profits as collateral se-
curity to be enforceable in the event of any
default by the Corporation. The President
and the Secretary are further authorized to
execute any other security and other instru-
ments, agreements, and documents required
by the Government for the loan or grant.
The indebtedness and other obligations of
the Corporation under the note, Grant
Agreement, this resolution, the security in-
strument, and any other instruments and
agreements related to the loan or grant are
herein called the ‘‘loan and grant obliga-
tions.’’

3. Equal Employment Opportunity under Con-
struction Contracts and Nondiscrimination in
the Use of Occupancy and Housing and in Any
Other Benefits of the Loan or Grant. The Presi-
dent and the Secretary are hereby author-
ized and directed to execute on behalf of the
Corporation (a) any undertakings and agree-
ments required by the Government regarding
nondiscrimination in the use and occupancy
of housing, (b) Farmers Home Administra-
tion or its successor agency under Public
Law 103–354 Form FmHA or its successor
agency under Public Law 103–354 400–1,
‘‘Equal Opportunity Agreement,’’ involving
an Equal Opportunity Clause to be incor-
porated in or attached as a rider to each con-
struction contract which exceeds $10,000 in
amount and is paid for in whole or in part
with loan or grant funds, and (c) Farmers
Home Administration or its successor agen-
cy under Public Law 103–354 Form FmHA or
its successor agency under Public Law 103–
354 400–4, ‘‘Nondiscrimination Agreement
(Under Title VI, Civil Rights Act of 1964),’’ a
copy of which is attached hereto and made a
part hereof.

4. Supervised Bank Account. The proceeds of
the loan and grant and the amount of
$lllll to be contributed by the Corpora-
tion from its own funds and used for ap-
proved eligible purposes shall be deposited in
a ‘‘supervised bank account’’ as required by
the Government.1 Amounts in the supervised
bank account exceeding $100,000 shall be se-
cured by the financial institution in advance
in accordance with U.S. Treasury Depart-
ment Circular No. 176. As provided by the
terms of the agreement creating the super-
vised bank account, all funds therein shall,
until duly expended, collaterally secure the
loan and grant obligations. Withdrawals

from the supervised bank account by the
Corporation shall be made only on checks
signed by the lllllllll of the Cor-
poration and countersigned by the County
Supervisor or other authorized official of the
Farmers Home Administration or its succes-
sor agency under Public Law 103–354, and
only for the specific eligible purposes ap-
proved in writing by the Government. The
Corporation’s share of any liquidated dam-
ages or other monies paid by defaulting con-
tractors of their sureties shall be deposited
in the supervised bank account to assure
completion of the project. When all approved
items eligible for payment with loan or
grant funds are paid in full, any balance re-
maining in the supervised bank account
shall be treated as a refund of loan and grant
funds in the same ratio as that between the
amounts of the loan and grant, and the su-
pervised bank account shall be closed.

5. Accounts for Housing Operations and Loan
Servicing. The Corporation shall establish on
its books the following accounts, which shall
be maintained so long as the loan or grant
obligations continue: A General Fund Ac-
count, an Operation and Maintenance Ac-
count, a Debt Service Account, and a Re-
serve Account. Funds in said accounts shall
be deposited in a bank or banks insured by
the Federal Deposit Insurance Corporation,
except for any portion invested in readily
marketable obligations of the United States
as authorized by section 9. The Treasurer of
the Corporation shall execute a fidelity
bond, with a surety company approved by
the Government, in an amount not less than
the estimated maximum amount of such
funds to be held in said accounts at any one
time. The United States of America shall be
named as co-obligee, and the amount of the
bond shall not be reduced without the prior
written consent of the Government. The Cor-
poration in its discretion may at any time
establish and utilize additional accounts to
handle any funds not covered by the provi-
sions of this resolution.

6. General Fund Account. By the time the
loan and grant are closed the Corporation
shall from its own funds deposit in the Gen-
eral Fund Account the amount of $lllll.
All income and revenue from the housing
shall upon receipt be immediately deposited
in the General Fund Account. The Corpora-
tion may also in its discretion at any time
deposit therein other funds, not otherwise
provided for by this resolution, to be used for
any of the purposes authorized in sections 7,
8, or 9. Funds in the General Fund Account
shall be used only as authorized in said sec-
tions and, until so used, shall be held by the
Corporation in trust for the Government as
security for the loan and grant obligations.

7. Operation and Maintenance Account. Not
later than the 15th of each month, out of the
General Fund Account shall be transferred
to the Operation and Maintenance Account,
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2 In most cases this figure should be one-
tenth of the aggregate sum specified later in
the sentence as the total amount of the Re-
serve Account.

3 The amount to be inserted will usually be
about 10 percent of the value of the buildings
and related facilities financed wholly or par-
tially with the loan and grant.

sufficient amounts to enable the Corporation
to pay from the Operation and Maintenance
Account the actual, reasonable, and nec-
essary current expenses, for the current
month and the ensuing month, of operating
and maintaining the housing not otherwise
provided for. Current expenses may include,
in addition to expenses occurring or becom-
ing due monthly, monthly accumulations of
proportionate amounts for the payment of
items which may become due either annu-
ally or at irregular intervals, such as taxes
and insurance and normal repair and replace-
ment of furnishings and equipment reason-
ably necessary for operation of the housing.
Current expenses may also include initial
purchase and installation of such furnishings
and equipment with any funds deposited in
and transferred from the General Fund Ac-
count which are not proceeds of the loan
and, unless the Government gives prior writ-
ten consent, are not income or revenue from
the housing.

8. Debt Service Account. Each month, imme-
diately after the transfer to the Operation
and Maintenance Account provided for in
section 7, or after it is determined that no
such transfer is called for, any balance re-
maining in the General Fund Account, or so
much thereof as may be necessary, shall be
transferred to the Debt Service Account
until the amount in the Debt Service Ac-
count equals the amount of the next install-
ment due on the loan. Funds in the Debt
Service Account shall be used only for pay-
ments on the loan obligations while they
continue and, until so used, shall be held by
the Corporation in trust for the Government
as security for the loan and grant obliga-
tions.

9. Reserve Account. (a) Immediately after
each transfer to the Debt Service Account as
provided in section 8, any balance in the
General Fund Account shall be transferred
to the Reserve Account. Funds in the Re-
serve Account may be used only as author-
ized in this resolution and until so used shall
be held by the Corporation in trust as secu-
rity for the loan and grant obligations.
Transfers at a rate not less than $lllll2

annually shall be made to the Reserve Ac-
count until the amount in the Reserve Ac-
count reaches the sum of $lllll3 and
shall be resumed at any time when nec-
essary, because of disbursements from the
Reserve Account, to restore it to said sum.
Of such sum, at least 50 percent shall be

maintained on a cash basis, referred to here-
in as the ‘‘cash reserve.’’ After the cash re-
serve reaches the required 50 percent of said
sum, all or any portion of the balance of said
sum may, at the option of the Corporation,
consist of an amount, referred to herein as
the ‘‘prepayment reserve,’’ by which the Cor-
poration is ‘‘ahead of schedule’’ as defined in
the regulations of the Farmers Home Admin-
istration or its successor agency under Pub-
lic Law 103–354. Funds in the cash reserve
shall be deposited in a separate bank account
or accounts insured by the Federal Deposit
Insurance Corporation or invested in readily
marketable obligations of the United States,
the earnings on which shall accrue to the Re-
serve Account.

(b) With the prior consent of the Govern-
ment, funds in the Reserve Account may be
used by the Corporation—

(1) To meet payments due on the loan obli-
gations in the event the amount in the Debt
Service Account is not sufficient for the pur-
pose.

(2) To pay costs of repairs or replacements
to the housing caused by catastrophe or
long-range depreciation which are not cur-
rent expenses under section 7.

(3) To make improvements or extensions to
the housing.

(4) For other purposes desired by the Cor-
poration which in the judgment of the Gov-
ernment likely will promote the loan or
grant purposes without jeopardizing collect-
ibility of the loan or impairing the adequacy
of the security, or will strengthen the secu-
rity, or will facilitate, improve, or maintain
the orderly collectibility of the loan.

(c) Any amount in the Reserve Account
which exceeds the sum specified in sub-sec-
tion (a), and is not agreed between the Cor-
poration and the Government to be used for
purposes authorized in subsection (b) shall be
applied promptly on the loan obligations.

10. Regulatory Covenants. So long as the
loan or grant obligations continue, the Cor-
poration shall—

(a) Impose and collect such fees, assess-
ments rents, and charges that the income of
the Corporation will be sufficient at all
times for operation and maintenance of the
housing payments on the loan obligations,
and maintenance of the accounts herein pro-
vided for.

(b) Maintain complete books and records
relating to the Corporation’s financial af-
fairs, cause such books and records to be au-
dited at the end of each fiscal year, promptly
furnish the Government without request a
copy of each audit report, and permit the
Government to inspect such books and
records at all reasonable times.

(c) If required or permitted by the Govern-
ment, revise the accounts herein provided
for, or establish new accounts to cover han-
dling and disposition of income from the
payment of expenses attributable to the
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housing or to any other property securing
the loan or grant obligations, and submit to
the Government regular and special reports
concerning the housing or the Corporation’s
financial affairs, including any information
required by the Government regarding in-
come of the occupants of the housing.

(d) Unless the Government gives prior con-
sent—

(1) Not use or permit use of the housing for
any purpose other than as low-rent housing
and related facilities for low-income domes-
tic farm labor, as those terms are defined by
the Government.

(2) Not enter into any contract or agree-
ment for improvements or extensions to the
housing or other property securing the loan
or grant obligations.

(3) Not cause or permit voluntary dissolu-
tion of the Corporation, nor merge or con-
solidate with any other organization, nor
transfer or encumber title to the housing or
any part thereof or interest therein, by sale,
mortgage, lease, or other conveyance or en-
cumbrance, nor engage in any other new
business, enterprise, or venture than oper-
ation of the housing.

(4) Not borrow any money, nor incur any
liability aside from current expenses as de-
fined in Section 7.

(e) Submit the following to the Govern-
ment for prior review not less then lllll
days before the effective dates:

(1) Annual budgets and operating plans.
(2) Statements of management policy and

practice including eligibility criteria and im-
plementing rules for occupancy of the hous-
ing.

(3) Proposed rents and charges and other
terms of rental agreements for occupancy of
the housing.

(4) Rates of compensation to officers and
employees of the Corporation payable from
or chargeable to any account provided for in
this resolution.

(f) If required by the Government, modify
and adjust any matters covered by clause (e)
of this section.

(g) Comply with all its agreements and ob-
ligations in or under this resolution, the
note, Grant Agreement, security instrument,
and any related agreement executed by the
Corporation in connection with the loan or
grant.

(h) Not alter, amend, or repeal without the
Government’s consent this resolution or the
bylaws or articles of incorporation of the
Corporation, which shall constitute parts of
the total contract between the Corporation
and the Government relating to the loan and
grant obligations.

(i) Do other things as may be required by
the Government in connection with the oper-
ation of the housing, or with any of the Cor-
poration’s operations or affairs which may
affect the housing, the loan or grant obliga-
tions, or the security.

11 Refinancing of Loan. If at any time it
appears to the Government that the Corpora-
tion is able to obtain a loan upon reasonable
terms and conditions to refinance the loan
obligations then outstanding, upon request
from the Government, the Corporation will
apply for, take all necessary actions to ob-
tain, and accept such refinancing loan and
will use the proceeds for said purpose.

12 General Provisions. (a) It is understood
and agreed by the Corporation that any loan
or grant will be administered subject to the
limitations of the authorizing act of Con-
gress and related regulations, and that any
rights granted to the Government herein or
elsewhere may be exercised by it in its sole
discretion to carry out the purposes of the
loan and grant, enforce such limitations, and
protect the Government’s financial interest
in the loan and grant and the security.

(b) The provisions of this resolution are
representations of the Corporation to induce
the Government to make or insure a loan or
make a grant to the Corporation as afore-
said. If the Corporation should fail to comply
with or perform any of its loan or grant obli-
gations, such failure shall constitute default
as fully as default in payment of amounts
due on the loan obligations. In the event of
default, the Government at its option may
declare the entire amount of the loan and
grant obligations immediately due and pay-
able and, if such entire amount is not paid
forthwith, may take possession of and oper-
ate the housing and proceed to foreclose its
security and enforce all other available rem-
edies.

(c) Upon request by the Government the
corporation will permit representatives of
the Government to inspect and make copies
of any of the records of the corporation per-
taining to the financial assistance. Such in-
spection and copying may be made during
regular office hours of the corporation, or
any other time the corporation and the Gov-
ernment finds convenient.

(d) Any provisions of this resolution may
be waived by the Government in its sole dis-
cretion, or changed by agreement between
the Government and the Corporation, after
this resolution becomes contractually bind-
ing, to any extent such provisions could le-
gally have been foregone, or agreed to in
amended form, by the Government initially.

(e) Any notice, consent, approval, waiver,
or agreement must be in writing.

(f) This resolution may be cited in the se-
curity instrument and elsewhere as the
‘‘Loan and Grant Resolution of (date of this
resolution) lllllllll 19ll.’’

Certificate

The undersigned, lllllllll, the
Secretary of the corporation identified in
the foregoing resolution, hereby certifies
that the foregoing is a true copy of a resolu-
tion duly adopted by the board of directors
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on lllllllll 19ll, which has not
been altered, amended, or repealed.
Date —————————————————————
Secretary ——————————————————
[SEAL]

[44 FR 59199, Oct. 15, 1979, as amended at 46
FR 36112, July 14, 1981]

EXHIBIT F—LABOR HOUSING GRANT
AGREEMENT

THIS AGREEMENT dated
lllllllll, 19ll,
between— ——————————————————
————————————————————————
which is organized and operating under
————————————————————————
llllllllll (Authorizing statute) ——
herein called ‘‘Grantee,’’ and the United
States of America acting through the Farm-
ers Home Administration or its successor
agency under Public Law 103–354, Depart-
ment of Agriculture, herein called ‘‘Grant-
or,’’ WITNESSETH:

Whereas Grantee has determined to under-
take a project of acquisition, construction,
enlargement and/or capital improvement of a
Labor Housing Project to serve domestic
farm laborers at an estimated cost of
$lllll and has duly authorized the un-
dertaking of such project.

Grantee is able to finance not more than
$lllll of the development costs through
revenues, charges, taxes or assessments, or
funds otherwise available to Grantee result-
ing in a reasonable rental rate.

Said sum of $lllll has been committed
to and by Grantee for such project develop-
ment costs.

Grantor has agreed to grant the Grantee a
sum not to exceed $lllll subject to the
terms and conditions established by the
Grantor. Provided, however, that the propor-
tionate share of any grant funds actually ad-
vanced and not needed for grant purposes
shall be returned immediately to the Grant-
or. The Grantor may terminate the grant in
whole, or in part, at any time before the date
of completion, whenever it is determined
that the Grantee has failed to comply with
the conditions of the grant.

Now therefore, in consideration of said
grant by Grantor to Grantee, to be made pur-
suant to Section 516 of the Housing Act of
1949 for the purpose only of defraying a part
not to exceed ll percent of the develop-
ment costs, as defined by applicable Farmers
Home Administration or its successor agen-
cy under Public Law 103–354 instructions.

Grantee agrees that Grantee will:
A. Cause said project to be constructed

within the total sums available to it, includ-
ing said grant, in accordance with the
project plans and specifications and any
modifications thereof prepared by Grantee
and approved by Grantor.

B. Permit periodic inspection of the con-
struction by a representative of Grantor dur-
ing construction.

C. Manage, operate and maintain the
project, including these units if less than the
whole of said project, continuously in an effi-
cient and economic manner.

D. Make services of said project available
within its capacity to all domestic farm la-
borers in borrowers/grantees service area
without discrimination because of race,
color, religion, sex, age, handicap, marital or
familial status, or National origin at reason-
able rental rates, whether for one or more
types of units, adopted by resolution dated
ll 19 ll, as may be revised from time to
time by Grantee. The initial rental rates
must be approved by the Grantor. There-
after, Grantee may not make changes to the
rental rate structure without prior author-
ization from the Grantor.

E. Adjusts its operating costs and service
charges from time to time to provide for ade-
quate operation and maintenance, emer-
gency repair reserves, obsolescence reserves,
debt service and debt service reserves.

F. Provide Grantor with such periodic re-
ports as it may require and permit periodic
inspection of its operations by a representa-
tive of the Grantor.

G. To execute Form FmHA or its successor
agency under Public Law 103–354 400–1,
‘‘Equal Opportunity Agreement,’’ and to exe-
cute Form 400–4, ‘‘Assurance Agreement,’’
and to execute any other agreements re-
quired by Grantor which Grantee is legally
authorized to execute. If any such form has
been executed by Grantee as a result of a
loan being made to Grantee by Grantor con-
temporaneously with the making of this
grant, another form of the same type need
not be executed in connection with this
grant.

H. Upon any default under its representa-
tions or agreements set forth in this instru-
ment, Grantee, at the option and demand of
Grantor, will repay to Grantor forthwith the
original principal amount of the grant stated
hereinabove, with interest at the rate of 5
percentum per annum from the date of the
default. Default by the Grantee will con-
stitute termination of the grant thereby
causing cancellation of Federal assistance
under the grant. The Provisions of this
Grant agreement may be enforced by Grant-
or, at its option and without regard to prior
waivers by it of previous defaults of Grantee,
by judicial proceedings to require specific
performance of the terms of this Grantee
Agreements or by such other proceedings in
law or equity, in either Federal or State
courts, as may be deemed necessary by
Grantor to assure compliance with the provi-
sions of this Grant Agreement and the laws
and regulations under which this grant is
made.
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I. Return immediately to Grantor, as re-
quired by the regulations of Grantor, any
grant funds actually advanced and not need-
ed by Grantee for approved purposes.

J. Use the real property including land,
land improvements, structures, and appur-
tenances thereto, for authorized purposes of
the grant as long as needed.

1. Title to real property shall vest in the
recipient subject to the condition that the
Grantee shall use the real property for the
authorized purpose of the original grant as
long as needed.

2. The Grantee shall obtain approval by the
Grantor agency for the use of the real prop-
erty in other projects when the Grantee de-
termines that the property is no longer need-
ed for the original grant purposes. Use in
other projects shall be limited to those under
other Federal grant programs or programs
that have purposes consistent with those au-
thorized for support by the Grantor.

3. When the real property is no longer
needed as provided in 1 and 2 above, the
Grantee shall request disposition instruc-
tions from the Grantor agency or its
sucessor Federal agency. The Grantor agen-
cy shall observe the following rules in the
disposition instructions.

(a) The Grantee may be permitted to re-
tain title after it compensates the Federal
Government in an amount computed by ap-
plying the Federal percentage of participa-
tion in the cost of the original project to the
fair market value of the property.

(b) The Grantee may be directed to sell the
property under guidelines provided by the
Grantor agency and pay the Federal Govern-
ment an amount computed by applying the
Federal percentage of participation in the
cost of the original project to the proceeds
from sale (after deducting actual and reason-
able selling and fix-up expenses, if any, from
the sales proceeds). When the Grantee is au-
thorized or required to sell the property,
proper sales procedures shall be established
that provide for competition to the extent
practicable and result in the highest possible
return.

(c) The Grantee may be directed to trans-
fer title to the property to the Federal Gov-
ernment provided that in such cases the
Grantee shall be entitled to compensation
computed by applying the Grantee’s percent-
age of participation in the cost of the pro-
gram or project to the current fair market
value of the property.

This Grant Agreement covers the following
described real property (use continuation
sheets as necessary).

K. Abide by the following conditions per-
taining to nonexpendable personal property
which is furnished by the Grantor or ac-
quired wholly or in part with grant funds.
Nonexpendable personal property means tan-
gible personal property having a useful life
of more than one year and an acquisition

cost of $300 or more per unit. A Grantee may
use its own definition of nonexpendable per-
sonal property provided that such definition
would at least include all tangible personal
property as defined above.

1. Use of nonexpendable property.
(a) The Grantee shall use the property in

the project for which it was acquired as long
as needed. When no longer needed for the
original project, the Grantee shall use the
property in connection with its other Feder-
ally sponsored activities, if any, in the fol-
lowing order of priority:

(1) Activities sponsored by the FmHA or
its successor agency under Public Law 103–
354.

(2) Activities sponsored by other Federal
agencies.

(b) During the time that nonexpendable
personal property is held for use on the
project for which it was acquired, the Grant-
ee shall make it available for use on other
projects if such other use will not interfere
with the work on the project for which the
property was originally acquired. First pref-
erence for such other use shall be given to
FmHA or its successor agency under Public
Law 103–354 sponsored projects. Second pref-
erence will be given to other Federally spon-
sored projects.

2. Disposition of nonexpendable property.
When the Grantee no longer needs the prop-
erty as provided in paragraph (a) above, the
property may be used for other activities in
accordance with the following standards:

(a) Nonexpendable property with a unit ac-
quisition cost of less than $1000. The Grantee
may use the property for other activities
without reimbursement to the Federal Gov-
ernment or sell the property and retain the
proceeds.

(b) Nonexpendable personal property with
a unit acquisition cost of $1000 or more. The
Grantee may retain the property for other
uses provided that compensation is made to
the original Grantor agency or its successor.
The amount of compensation shall be com-
puted by applying the percentage of Federal
participation in the cost of the original
project or program to the current fair mar-
ket value of the property. If the Grantee has
no need for the property and the property
has further use value, the Grantee shall re-
quest disposition instructions from the origi-
nal Grantor agency.

The Grantor agency shall determine
whether the property can be used to meet
the agency’s requirements. If no requirement
exists within the agency, the availability of
the property shall be reported, in accordance
with the guidelines of the Federal Property
Management Regulations (FPMR), to the
General Services Administration by the
Grantor agency to determine whether a re-
quirement for the property exists in other
Federal agencies. The Grantor agency shall
issue instructions to the Grantee no later
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than 120 days after the Grantee request and
the following procedures shall govern:

(1) If so instructed or if disposition instruc-
tions are not issued within 120 calendar days
after the Grantee’s request, the Grantee
shall sell the property and reimburse the
Grantor agency an amount computed by ap-
plying to the sales proceeds the percentage
of Federal participation in the cost of the
original project or program. However, the
Grantee shall be permitted to deduct and re-
tain from the Federal share $100 or ten per-
cent of the proceeds, whichever is greater,
for the Grantee’s selling and handling ex-
penses.

(2) If the Grantee is instructed to ship the
property elsewhere the Grantee shall be re-
imbursed by the benefitting Federal agency
with an amount which is computed by apply-
ing the percentage of the Grantee participa-
tion in the cost of the original grant project
or program to the current fair market value
of the property, plus any reasonable shipping
or interim storage costs incurred.

(3) If the Grantee is instructed to other-
wise dispose of the property, the Grantee
shall be reimbursed by the Grantor agency
for such costs incurred in its disposition.

3. The Grantee’s property management
standards for nonexpendable personal prop-
erty shall also include:

(a) Property records which accurately pro-
vide for: a description of the property; manu-
facturer’s serial number or other identifica-
tion number; acquisition date and cost;
source of the property; percentage (at the
end of budget year) of Federal participation
in the cost of the project for which the prop-
erty was acquired; location, use and condi-
tion of the property and the date the infor-
mation was reported; and ultimate disposi-
tion data including sales price or the method
used to determine current fair market value
if the Grantee reimburses the Grantor for its
share.

(b) A physical inventory of property shall
be taken and the results reconciled with the
property records at least once every two
years to verify the existence, current utiliza-
tion, and continued need for the property.

(c) A control system shall be in effect to
insure adequate safeguards to prevent loss,
damage, or theft of the property. Any loss,
damage, or theft of nonexpendable property
shall be investigated and fully documented.

(d) Adequate maintenance procedures shall
be implemented to keep the property in good
condition.

(e) Proper sales procedures shall be estab-
lished for unneeded property which would
provide for competition to the extent prac-
ticable and result in the highest possible re-
turn.

This Grant Agreement covers the following
described nonexpendable property (use con-
tinuation sheets as necessary).

L. Provide Financial Management Systems
which will include:

1. Accurate, current, and complete disclo-
sure of the financial results of each grant.
Financial reporting will be on an accrual
basis.

2. Records which identify adequately the
source and application of funds for grant-
supported activities. Those records shall con-
tain information pertaining to grant awards
and authorizations, obligations, unobligated
balances, assets, liabilities, outlays, and in-
come.

3. Effective control over and accountabil-
ity for all funds, property and other assets.
Grantees shall adequately safeguard all such
assets and shall assure that they are used
solely for authorized purposes.

4. Accounting records supported by source
documentation.

M. Retain financial records, supporting
documents, statistical records, and all other
records pertinent to the grant for a period of
at least three years after grant closing ex-
cept that the records shall be retained be-
yond the three-year period if audit findings
have not been resolved. Microfilm copies
may be substituted in lieu of original
records. The Grantor and the Comptroller
General of the United States, or any of their
duly authorized representatives, shall have
access to any books, documents, papers, and
records of the Grantee’s government which
are pertinent to the specific grant program
for the purpose of making audits, examina-
tions, excerpts and transcripts.

N. Provide information as requested by the
Grantor to determine the need for and com-
plete any necessary Environmental Impact
Statements.

O. Provide an audit report prepared in suf-
ficient detail to allow the Grantor to deter-
mine that funds have been used in compli-
ance with the proposal, any applicable laws
and regulations and this Agreement.

P. Agree to account for and to return to
Grantor interest earned on grant funds pend-
ing their disbursement for program purposes
when the Grantee is a unit of local govern-
ment. States and agencies or instrumental-
ities of states shall not be held accountable
for interest earned on grant funds pending
their disbursement.

Q. Not encumber, transfer or dispose of the
property or any part thereof, furnished by
the Grantor or acquired wholly or in part
with Grantor funds without the written con-
sent of the Grantor except as provided in
item J above.

R. To include in all contracts for construc-
tion or repair a provision for compliance
with the Copeland ‘‘Anti-Kick Back’’ Act (18
U.S.C. 874) as supplemented in Department of
Labor regulations (29 CFR, Part 3). The
Grantee shall report all suspected or re-
ported violations to the Grantor.
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S. Pay all laborers and mechanics em-
ployed by contractors and subcontractors
wages at rates not less than those prevailing
on similar construction in the locality as de-
termined by the Secretary of Labor in ac-
cordance with the Davis-Bacon Act, as
amended (40 U.S.C. 276a–276a–5).

T. In construction contracts in excess of
$2,000 and in other contracts in excess of
$2,500 which involve the employment of me-
chanics or laborers, to include a provision
for compliance with Sections 103 and 107 of
the Contract Work Hours and Safety Stand-
ards Act (40 U.S.C. 327–330) as supplemented
by Department of Labor regulations (29 CFR,
Part 5).

U. To include in all contracts in excess of
$100,000 a provision that the contractor
agrees to comply with all the requirements
of Section 114 of the Clean Air Act (42 U.S.C.
§ 1875C–9) and Section 308 of the Water Pollu-
tion Control Act specified in Section 114 of
the Clean Air Act and Section 308 of the
Water Pollution Control Act and all regula-
tions and guidelines issued thereunder after
the award of the contract. Such regulations
and guidelines can be found in 40 CFR 15.4
and 40 FR 17126 dated April 16, 1975. In so
doing the Contractor further agrees:

1. As condition for the award of contract to
notify the Owner of the receipt of any com-
munication from the Environmental Protec-
tion Agency (EPA) indicating that a facility
to be utilized in the performance of the con-
tract is under consideration to be listed on
the EPA list of Violating Facilities. Prompt
notification is required prior to contract
award.

2. To certify that any facility to be utilized
in the performance of any nonexempt con-
tractor subcontract is not listed on the EPA
list of Violating Facilities. Prompt notifica-
tion is required prior to contract award.

3. To include or cause to be included the
above criteria and the requirements in every
nonexempt subcontract and that the Con-
tractor will take such action as the Govern-
ment may direct as a means of enforcing
such provisions.

As used in these paragraphs the term ‘‘fa-
cility’’ means any building, plan, installa-
tion, structure, mine, vessel or other float-
ing craft, location, or site of operations,
owned, leased, or supervised by a Grantee,
cooperator, contractor, or subcontractor, to
be utilized in the performance of a grant,
agreement, contract, subgrant, or sub-
contract. Where a location or site of oper-
ation contains or includes more than one
building, plant, installation, or structure,
the entire location shall be deemed to be a
facility except where the Director, Office of
Federal Activities, Environmental Protec-
tion Agency, determines that independent
facilities are co-located in one geographical
area.

Grantor agrees that it: A. Will make avail-
able to Grantee for the purpose of this
Agreement not to exceed $lllll which it
will advance to Grantee to meet not to ex-
ceed ll percent of the development costs of
the project in accordance with the actual
needs of Grantee as determined by Grantor.

B. Will assist Grantee, within available ap-
propriations, with such technical assistance
as Grantor deems appropriate in planning
the project and coordinating the plan with
local official comprehensive plans and with
any State or area plans for the area in which
the project is located.

C. At its sole discretion and at any time
may give any consent, deferment, subordina-
tion, release, satisfaction, or termination of
any or all of Grantee’s grant obligations,
with or without available consideration,
upon such terms and conditions as Grantor
may determine to be (1) advisable to further
the purpose of the grant or to protect
Grantor’s financial interest therein and (2)
consistent with both the statutory purposes
of the grant and the limitations of the statu-
tory authority under which it is made.

Termination of This Agreement

This agreement may be terminated for
cause in the event of default on the part of
the Grantee as provided in paragraph I above
or for convenience of the Grantor and Grant-
ee prior to the date of completion of the
grant purpose. Termination for convenience
will occur when both the Grantee and Grant-
or agree that the continuation of the project
will not produce beneficial results commen-
surate with the further expenditure of funds.

In witness whereof Grantee on the date
first above written has caused these presence
to be executed by its duly authorized
————————————————————————
and attested and its corporated seal affixed
by its duly authorized
————————————————————————
ATTEST:
By ——————————————————————

(Title)
By ——————————————————————

(Title)
UNITED STATES OF AMERICA, FARMERS HOME
ADMINISTRATION OR ITS SUCCESSOR AGENCY
UNDER PUBLIC LAW 103–354
By ——————————————————————

(Title)

[44 FR 59199, Oct. 15, 1979, as amended at 55
FR 6245, Feb. 22, 1990]

EXHIBIT G—LEGAL SERVICE AGREEMENT

Agreement made this llllllllll
day of lllllllll, 19ll
between the lllllllll,
hereinafter called the owners, and
llllll,
hereinafter called the attorney, witnesseth:
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Whereas the owners intent to form a cor-
poration, hereinafter called the corporation,
to construct and operate a labor housing
project in
Town ————————————————————
County ———————————————————
State ————————————————————
and to obtain a loan from the Farmers Home
Administration or its successor agency
under Public Law 103–354 to finance the con-
struction, and the attorney agrees to per-
form all legal services necessary to incor-
porate the Corporation, and to perform all
other customary legal services necessary to
the organization, financing, construction,
and initial operation of the proposed rural
rental housing project, such services to in-
clude but not to be restricted to the follow-
ing:

1. Prepare and file necessary incorporating
papers and supervise and assist in taking
other necessary or incidental actions to cre-
ate the Corporation and authorize it to fi-
nance, construct, and operate the proposed
housing project.

2. Prepare for, and furnish advice and as-
sistance to the owners, and to the Board of
Directors and officers of the Corporation, in
connection with (a) notices and conduct of
meetings; (b) preparation of minutes of
meetings; (c) preparation and adoption of
necessary resolutions in connection with the
authorization, financing, construction, and
initial operation of a rural rental housing
project; (d) necessary construction con-
tracts; (e) preparation of adoption of bylaws
and related documents; (f) any other action
necessary for organizing the Corporation or
financing, constructing, and initially operat-
ing the proposed housing project.

3. Review of construction contract, bid-let-
ting procedure, and surety and performance
bonds.

4. Examination of real estate titles and
preparation, review, and recording of deeds
and any other instruments.

5. Cooperation with the architect employed
by the owners or the Corporation in connec-
tion with preparation of survey sheets, ease-
ments, and any other necessary title docu-
ments, construction contracts, and other in-
struments.

6. Rendering of legal opinions as required
by the owners or the Corporation or the
Farmers Home Administration or its succes-
sor agency under Public Law 103–354, United
States Department of Agriculture.

7. Owners agree to pay to the attorney for
professional services in accordance with this
agreement, as follows:
————————————————————————
————————————————————————
The fees to be payable in the following man-
ner and at the following times:
————————————————————————

————————————————————————
The attorney states and agrees that of the
above total fees, llllllllll rep-
resents fees for services in connection with
the organization and incorporation of the
Corporation.

The owners and the attorney further cov-
enant and agree that, if upon organization
and incorporation the Corporation fails or
refuses to adopt and ratify this Agreement
by appropriate resolution within lll days,
this Agreement shall terminate and owners
shall be liable only for payment for legal
services rendered in connection with such or-
ganization and incorporation.

Signed this llllllllll day of
llllllllll, 19ll.
Attorney: ——————————————————
Owners: ———————————————————
————————————————————————
————————————————————————
————————————————————————

[44 FR 59199, Oct. 15, 1979]

EXHIBIT H—INFORMATION PERTAINING
TO PREPARATION OF NOTES OR BONDS
AND BOND TRANSCRIPT DOCUMENTS
FOR PUBLIC BODY APPLICANTS

This Exhibit includes information for use
by public body applicants in the preparation
and issuance of evidences of debt (‘‘bonds’’ or
‘‘debt instruments’’). This information is
made available to applicants as appropriate
for application processing and loan docket
preparation.

(1) Policies. (i) This Exhibit outlines the
policies of the Farmers Home Administra-
tion (FmHA) or its successor agency under
Public Law 103–354 with respect to prepara-
tion and issuance of evidences of debt (here-
inafter sometimes referred to as ‘‘bonds’’ or
‘‘debt instruments’’).

(ii) Preparation of the bonds and the bond
transcript documents will be the responsibil-
ity of the applicant. Public body applicants
will obtain the services and opinion of recog-
nized Bond Counsel with respect to the valid-
ity of a bond issue. The applicant normally
will be represented by a local attorney who
will obtain the assistance of a recognized
Bond Counsel firm which has had experience
in municipal financing with such investors
as investment dealers, banks, and insurance
companies.

(iii) At the option of the applicant for is-
sues of $250,000 or less, Bond Counsel may be
used for the issuance of a final opinion only
and not for the preparation of the other doc-
uments and of the bond docket when the ap-
plicant, FmHA or its successor agency under
Public Law 103–354, and Bond Counsel have
agreed in advance as to the method of prepa-
ration of the bond transcript documents.
Under such circumstances the applicant will
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be responsible for the preparation of the
bond transcript documents.

(iv) At the option of the applicant and with
the prior approval from the National Office
of FmHA or its successor agency under Pub-
lic Law 103–354, for issues of $50,000 or less,
the applicant need not use Bond Counsel if:

(A) The amount of the issue does not ex-
ceed $50,000 and the applicant recognizes and
accepts the fact that processing the applica-
tion may require additional legal and admin-
istrative time.

(B) There is a significant cost saving to the
applicant particularly with reference to
total legal fees after determining what Bond
Counsel would charge as compared with what
the local attorney will charge without Bond
Counsel.

(C) The local attorney is able and experi-
enced in handling this type of legal work.

(D) The applicant understands that, if it is
required by FmHA or its successor agency
under Public Law 103–354 to refinance its
loan pursuant to the statutory refinancing
requirements, it will probably have to obtain
at its expense a Bond Counsel’s opinion at
that time.

(E) All bonds will be prepared in accord-
ance with this regulation and will conform
as nearly as possible to accepted methods of
preparation of similar bonds in the area.

(F) Many matters necessary to comply
with FmHA or its successor agency under
Public Law 103–354 requirements such as land
rights, easements, and organizational docu-
ments will be handled by the applicant’s
local attorney. Specific closing instructions
in addition to any requirements of Bond
Counsel will be issued by the Office of the
General Counsel of the U.S. Department of
Agriculture for the guidance of FmHA or its
successor agency under Public Law 103–354.

(2) Bond transcript documents. Any ques-
tions with respect to FmHA or its successor
agency under Public Law 103–354 require-
ments should be discussed with local FmHA
or its successor agency under Public Law
103–354 representatives. Bond Counsel is re-
quired to furnish at least two complete sets
of the following to the applicant, who will
furnish one complete set to FmHA or its suc-
cessor agency under Public Law 103–354:

(i) Copies of all organizational documents.
(ii) Copies of general incumbency certifi-

cate.
(iii) Certified copies of minutes or excerpts

therefrom of all meetings of the applicant’s
governing body at which action was taken in
connection with the authorization and issu-
ance of the bonds.

(iv) Certified copies of documents evidenc-
ing that the applicant has complied fully
with all statutory requirements incident to
calling and holding of a favorable bond elec-
tion, if such an election is necessary in con-
nection with bond issuance.

(v) Certified copies of the resolutions or or-
dinances or other documents, such as the
bond authorizing resolution or ordinance and
any resolution establishing rates and regu-
lating the use of the improvement, if such
documents are not included in the minutes
furnished.

(vi) Copies of official Notice of Sale and af-
fidavit of publication of Notice of Sale where
a public sale is required by State statute.

(vii) Specimen bond, with any attached
coupons.

(viii) Attorney’s no-litigation certificate.
(ix) Certified copies of resolutions or other

documents pertaining to the bond award.
(x) Any additional or supporting docu-

ments required by Bond Counsel.
(xi) For loans involving multiple advances

of FmHA or its successor agency under Pub-
lic Law 103–354 loan funds, a preliminary ap-
proving opinion of Bond Counsel if a final
unqualified opinion cannot be obtained until
all funds are advanced. The preliminary
opinion for the entire issue shall be delivered
on or before the first advance of loan funds
and state that the applicant has the legal au-
thority to issue the bonds, construct, operate
and maintain the facility, and repay the loan
subject only to changes during the advance
of funds such as litigation resulting from the
failure to advance loan funds, and receipt of
closing certificates.

(xii) Preliminary approving opinion, if any,
and final unqualified approving opinion of
recognized Bond Counsel including opinion
regarding interest on bonds being exempt
from Federal and any State income taxes. On
approval of the Administrator, a final opin-
ion may be qualified to the extent that liti-
gation is pending relating to Indian claims
that may affect title to land or validity of
the obligation.

(3) Interim financing from commercial sources
during construction period for loans of $50,000
or more. In all cases where it is possible for
funds to be borrowed at reasonable interest
rates on an interim basis from commercial
sources, such interim financing will be ob-
tained so as to preclude the necessity for
multiple advances of FmHA or its successor
agency under Public Law 103–354 funds.

(4) Permanent instruments for FmHA or its
successor agency under Public Law 103–354
loans to repay interim commercial financing.
Such loans will be evidenced by one of the
types of instruments in the order of pref-
erence shown in paragraph (a)(5) of this Ex-
hibit.

(5) Multiple advances of FmHA or its succes-
sor agency under Public Law 103–354 funds
using permanent instruments. Where interim
financing from commercial sources is not
available, FmHA or its successor agency
under Public Law 103–354 loan proceeds will
be disbursed on an ‘‘as needed by borrower’’
basis in amounts not to exceed the amount
needed during 30-day periods. FmHA or its
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successor agency under Public Law 103–354
loans will be evidenced by the following
types of instruments chosen in accordance
with the following order of preference:

(i) First preference—Form 1944–52. If legally
permissible, use Form FmHA or its successor
agency under Public Law 103–354 1944–52,
‘‘Multiple Family Housing Promissory
Note.’’

(ii) Second preference—single instrument with
amortized installments. If Form FmHA or its
successor agency under Public Law 103–354
1944–52 is not legally permissible, use a single
instrument showing on the face the full
amount of the loan and providing for amor-
tized installments with provisions for enter-
ing the date and amount of each FmHA or its
successor agency under Public Law 103–354
advance on the reverse thereof or an attach-
ment to the instrument. Form FmHA or its
successor agency under Public Law 103–354
1944–52 should be followed to the extent pos-
sible. The first amortized payment will be
due one amortized payment period following
the AED.

See the FMI for Form FmHA or its succes-
sor agency under Public Law 103–354 1944–52
for specific instructions.

(iii) Third preference—single instrument with
installments of principal plus interest. If a sin-
gle amortized installment instrument is not
legally permissible, use a single instrument
providing for specified installments of prin-
cipal plus accrued interest. The principal
should be in an amount best adapted to mak-
ing principal retirement and interest pay-
ments which closely approximate equal in-
stallments of combined interest and prin-
cipal as required by the first two preferences.

(A) The repayment terms described in
paragraph (a)(5)(ii) of this Exhibit ‘‘Second
preference’’ apply.

(B) The instruments shall contain in sub-
stance the following provisions:

(1) A statement of principal maturities and
due dates.

(2) Payments made on indebtedness evi-
denced by this instrument, regardless of
when made, shall be applied first to interest
due through the date of payment and next to
principal except that payments made from
security depleting sources shall, after pay-
ment of interest to the payment date, be ap-
plied to the principal last to become due
under the instrument and shall not affect
the obligation of the borrower to pay the re-
maining installments as scheduled.

(iv) Fourth preference. If instruments de-
scribed under the first, second, and third
preferences are not legally permissible, use
serial bonds with a bond or bonds delivered
in the amount of each advance. Bonds will be
delivered in the order of their numbers. Such
bonds will conform with the minimum re-
quirements of paragraph (7) of this Exhibit.
Rules for application of payments on serial
bonds will be the same as those for principal

installment single bonds as set out in the
preceding paragraph (5)(iii) of this Exhibit.

(6) Multiple advances of FmHA or its succes-
sor agency under Public Law 103–354 funds
using temporary debt instrument. When none of
the instruments described in paragraph (5) of
this exhibit are legally permissable or prac-
tical, a bond anticipation note or similar
temporary debt instrument may be used. The
debt instrument will provide for multiple ad-
vance of FmHA or its successor agency under
Public Law 103–354 loan funds and will be for
the full amount of the FmHA or its successor
agency under Public Law 103–354 loan. The
instrument will be prepared by Bond Counsel
and approved by the State Director and OGC.
At the same time FmHA or its successor
agency under Public Law 103–354 delivers the
last advance, the borrower will deliver the
permanent bond instrument to FmHA or its
successor agency under Public Law 103–354 to
replace the temporary debt instrument and
the canceled temporary instrument will be
delivered to the borrower. The approved debt
instrument will show at least the following:

(i) The date from which each advance will
bear interest.

(ii) The interest rate.
(iii) A payment schedule providing for in-

terest on outstanding principal at least an-
nually.

(iv) A maturity date which shall be no ear-
lier than the anticipated issuance date of the
permanent instrument(s).

(7) Minimum bond specifications. The provi-
sions of paragraph (7) are of this Exhibit
minimum specifications only, and must be
followed to the extent legally permissible.

(i) Type and denominations. Bond resolu-
tions or ordinances will provide that the in-
strument(s) be either a bond representing
the total amount of the indebtedness or Se-
rial bonds in denominations customarily ac-
cepted in municipal financing (ordinarily in
multiples of not less than $1,000). Single
bonds may provide for either repayment of
principal plus interest or amortized install-
ments; amortized installments are preferable
from the standpoint of FmHA. Coupon bonds
will not be used unless required by statute.

(ii) Bond registration. Bonds will contain
provisions permitting registration as to both
principal and interest. Bonds purchased by
FmHA will be registered in the name of
‘‘United States of America, Farmers Home
Administration, or its successor agency
under Public Law 103–354’’ and will remain so
registered at all times while the bonds are
held or insured by the United States. The ad-
dress of FmHA for registration purposes will
be that of the FmHA or its successor agency
under Public Law 103–354 Finance office.

(iii) Size and quality. Size of bonds and cou-
pons should conform to standard practice.
Paper must be of sufficient quality to pre-
vent deterioration through ordinary han-
dling over the life of the loan.

VerDate 06-MAR-97 10:49 Mar 12, 1997 Jkt 174019 PO 00000 Frm 00431 Fmt 8010 Sfmt 8010 E:\CFR\174019.048 174019



432

7 CFR Ch. XVIII (1-1-97 Edition)Pt. 1944, Subpt. D, Exh. I

(iv) Date of bonds. Bonds will be dated as of
the day of delivery.

(v) Payment date. Insofar as loan payments
are consistent with income availability, ap-
plicable State statutes, and commercial cus-
toms in the preparation of bonds or other
evidence of indebtedness, they should be
scheduled on a monthly basis either in the
bond or other evidence of indebtedness or
through the use of a supplemental agree-
ment. Such requirements will be accom-
plished not later than the time of loan clos-
ing. When monthly payments are required,
such payments will be scheduled beginning
one full month following the date of loan
closing or the end of any approved deferment
period. Subsequent monthly payments will
be scheduled each full month thereafter. In
those cases where evidence of indebtedness
calls for annual or semiannual payments,
they will be scheduled beginning six or
twelve full months, respectively following
the date of loan closing or the end of any ap-
proved deferment period. Subsequent pay-
ments will be scheduled each sixty or twelfth
full month respectively, thereafter. When
the evidence of indebtedness is dated the
29th, 30th, or 31st day of a month, the pay-
ment date will be scheduled the 28th day of
the month. Borrowers scheduled to make
monthly payments will be given a monthly
payment card jacket at the time of loan clos-
ing. These borrowers will submit payment
directly to the Finance Office.

(vi) Place of payment. Payments on bonds
purchased by FmHA or its successor agency
under Public Law 103–354 should be submit-
ted to the FmHA or its successor agency
under Public Law 103–354 Finance Office by
the borrower.

(vii) Redemptions. Bonds should contain
customary redemption provisions, subject,
however, to unlimited right of redemption
without premium of any bonds held by
FmHA or its successor agency under Public
Law 103–354 except to the extent limited by
the provisions under the ‘‘Third Preference’’
and ‘‘Fourth Preference’’ in paragraph (5) of
this Exhibit.

(viii) Additional revenue bonds. Parity bonds
may be issued to complete the project. Oth-
erwise, parity bonds may not be issued un-
less the net revenues (that is, unless other-
wise defined by the State statute, gross reve-
nues less essential operation and mainte-
nance expense) for the fiscal year preceding
the year in which such parity bonds are to be
issued were 120 percent of the average annual
debt service requirements on all bonds then
outstanding and those to be issued; provided,
that this limitation may be waived or modi-
fied by the written consent of bondholders
representing 75 percent of the then outstand-
ing principal indebtedness. Junior and subor-
dinate bonds may be issued without restric-
tion.

(ix) Scheduling of FmHA or its successor
agency under Public Law 103–354 payments
when joint financing is involved. In all cases in
which FmHA or its successor agency under
Public Law 103–354 is participating with an-
other lender in the joint financing of the
project to supply funds required by one ap-
plicant, the FmHA or its successor agency
under Public Law 103–354 payments of prin-
cipal and interest should approximate amor-
tized installments.

(x) Precautions. The following types of pro-
visions in debt instruments should be avoid-
ed.

(A) Provisions for the holder to manually
post each payment to the instrument.

(B) Provisions for returning the permanent
or temporary debt instrument to the bor-
rower in order that it, rather than FmHA or
its successor agency under Public Law 103–
354, may post the date and amount of each
advance or repayment on the instrument.

(8) Bidding by FmHA or its successor agency
under Public Law 103–354. Where a public
bond sale is required by State statutes,
FmHA or its successor agency under Public
Law 103–354 will not normally submit a bid
at the advertised sale unless State statutes
require a bid to be submitted. Preferably
FmHA or its successor agency under Public
Law 103–354 will negotiate the purchase with
the applicant subsequent to the advertised
sale if no acceptable bid is received. In those
cases where FmHA or its successor agency
under Public Law 103–354 is required to bid,
the bid will be made at the applicable FmHA
or its successor agency under Public Law
103–354 interest rate.

[44 FR 59199, Oct. 15, 1979, as amended at 50
FR 8593, Mar. 4, 1985]

EXHIBIT I—GUIDE LETTER FOR USE IN
INFORMING INTERIM LENDER OF FMHA
OR ITS SUCCESSOR AGENCY UNDER PUB-
LIC LAW 103–354’S COMMITMENT

Name and Address of Private Lender ————
————————————————————————
————————————————————————
Dearllllllllllll:

(For Organizations)

Reference is made to a request from the
(Smith Housing Assoc.) through (John
Smith) its President, for interim financing
from your firm to construct a rental housing
facility at the interest rate and terms and
conditions agreed upon as reflected in the at-
tached letter.

(For Individuals)

Reference is made to a request from (John
Jones) for interim financing from your firm
to construct a rental housing facility at the
interest rate and terms and conditions
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agreed upon as reflected in the attached let-
ter.

This letter is to confirm certain under-
standings on behalf of the Farmers Home Ad-
ministration (FmHA) or its successor agency
under Public Law 103–354.

Final drawings, specifications, and all
other contracts documents have been pre-
pared and approved, and the applicant is pre-
pared to commence construction. It has been
determined by the applicant and the Farm-
ers Home Administration or its successor
agency under Public Law 103–354 that the
conditions of loan closing can be met. Funds
have been obligated for the project, as evi-
denced by the attached copy of Form FmHA
or its successor agency under Public Law
103–354 1944–57, ‘Multiple Family Housing Ac-
knowledgement of Obligated Funds/Check
Request.

The applicant has been required by FmHA
or its successor agency under Public Law
103–354 to deposit $llllllwith your firm
to be utilized prior to any interim loan
funds. The applicant has proposed and FmHA
or its successor agency under Public Law
103–354 has agreed that you may first ad-
vance any applicant funds on deposit, and
then advance the proceeds of the interim
loan in accordance with the terms and condi-
tions stated in your attached letter, as need-
ed to pay for construction and other author-
ized and legally eligible expenses incurred by
the applicant. It is understood, however,
that advances of both the applicant’s funds
and the interim loan funds will be made only
upon presentation of proper statements and
partial payment estimates prepared by the
builder, and approved for payment by the
consulting architect, the applicant, and the
FmHA or its successor agency under Public
Law 103–354 District Director.

We have scheduled the Farmers Home Ad-
ministration or its successor agency under
Public Law 103–354 loan to be closed when
construction to be financed with loan funds
is substantially complete in accordance with
the FmHA or its successor agency under
Public Law 103–354 approved contract docu-
ments, drawings and specifications (except
for minor punch list items), and the appli-
cant provides evidence indicating that there
are no unpaid obligations outstanding in
connection with the project. At that time,
funds not exceeding the FmHA or its succes-
sor agency under Public Law 103–354 loan
amount will be available to pay off the
amount of loan advances your lending insti-
tution has made for authorized approved pur-
poses, including accrued interest to the date
of closing.

FmHA or its successor agency under Pub-
lic Law 103–354 cannot provide you with an
unconditional letter of commitment guaran-
teeing FmHA or its successor agency under
Public Law 103–354 loan closing. Factors such
as noncompletion, default, unacceptable

workmanship, and marked deviation from
approved drawings and specifications could
prevent the FmHA or its successor agency
under Public Law 103–354 loan from being
closed.

These problems can be minimized by mak-
ing a thorough review of the [contract docu-
ments,]* drawings and specifications, evalu-
ating the qualifications and past perform-
ance of the builder, and obtaining an ade-
quate corporate surety bond guaranteeing
both payment and performance.

The following are additional safeguards to
help assure FmHA or its successor agency
under Public Law 103–354 loan closing:

1. We invite you or your representatives to
accompany FmHA or its successor agency
under Public Law 103–354 personnel during
construction inspections so that at least 3 or
4 joint inspections at critical points during
construction (including the final inspection),
can be made to help assure that construction
is proceeding in accordance with the FmHA
or its successor agency under Public Law
103–354 approved drawings and specifications.

2. FmHA or its successor agency under
Public Law 103–354 will maintain its commit-
ment in the amount of the obligated loan
funds for a reasonable period of time after
the expiration of any specified completion
dates, provided work on the project is pro-
gressing satisfactorily and any identified
problems have been resolved.

3. FmHA or its successor agency under
Public Law 103–354 will not arbitrarily aban-
don your lending institution in the event of
default. Should the contractor default,
FmHA or its successor agency under Public
Law 103–354 will attempt to provide financial
assistance to the applicant in accordance
with our administrative procedures and lend-
ing requirements, provided a new contractor
can complete the project for a total cost
within the security value of the project. If
this is not possible, or should the FmHA or
its successor agency under Public Law 103–
354 loan applicant become unable or unwill-
ing to continue with the project, FmHA or
its successor agency under Public Law 103–
354 also will attempt to provide financial as-
sistance to any eligible applicant (subject to
the availability of funds, our administrative
procedures, and our lending requirements),
to purchase the completed project from your
lending institution.

4. FmHA or its successor agency under
Public Law 103–354 is aware that cir-
cumstances, such as subsurface ground con-
ditions and change orders necessitated by re-
quired changes in the work to be performed,
may cause cost increases after FmHA or its
successor agency under Public Law 103–354
loan approval and the obligation of FmHA or
its successor agency under Public Law 103–
354 loan funds. It is a general practice for
FmHA or its successor agency under Public
Law 103–354 to make subsequent loans when
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necessary to help cover these eligible costs,
provided additional loan funds are available,
the change orders were approved by FmHA
or its successor agency under Public Law
103–354, the increased costs are legitimate
and are for authorized loan purposes, and the
total cost of the project is within its secu-
rity value.

Your assistance to the applicant is appre-
ciated.

Sincerely,

State Director.

[44 FR 59199, Oct. 15, 1979, as amended at 50
FR 8593, Mar. 4, 1985]

EXHIBIT J [RESERVED]

EXHIBIT K

LOAN AGREEMENT

(LH Insured Loan to Farm Borrowers to Pro-
vide Housing for the Farm Borrower’s
Farming Operations)

A. General provisions:
1. This agreement is entered into

llllllll (Date).
2. This agreement is between llll

(borrower’s name whether one or more),
whose mailing address is

llllll, and the United States of Amer-
ica, acting through the Farmers Home Ad-
ministration or its successor agency under
Public Law 103–354, United States Depart-
ment of Agriculture (the Government).

3. This agreement is made in return
for receiving Labor Housing (LH)
loan assistance from the Government
totaling $llllll as evidenced by a
Promissory Note dated llllll.
This assistance is made with the understand-
ing that housing is to be provided to Domes-
tic Farm Laborers on a rent free basis. Any
rents collected without the written consent
of the Government are the responsibility of
the borrower and shall be refunded by the
borrower to the tenants.

4. The borrower agrees to comply with
Government regulations governing the LH
loan program.

5. This agreement is in addition to any
other agreements entered into with the Gov-
ernment, such as any promissory note, mort-
gage or deed of trust, loan approval require-
ments, etc.

B. Rent and Occupancy.
Occupancy of the housing will be limited

to domestic farmworkers or migrant farm-
workers as defined by the Government, un-
less the Government gives prior written ap-
proval for other occupancy, except that in no
case will a member of the borrower’s imme-
diate family occupy the housing.

The borrower agrees:
1. To meet the LH loan objectives by pro-

viding decent, safe, and sanitary housing for
eligible tenants;

2. To provide the housing rent free to eligi-
ble farmworker tenants;

3. To get the Government’s prior approval
before collecting utility charges (i.e. elec-
tricity, fuel, water, waste disposal, etc.) or
requiring a refundable damage deposit or
cleaning fee from tenants;

4. To get the Government’s prior approval
if there is a need to permit occupancy by
tenants who are not working in the borrow-
er’s farming operation or not normally eligi-
ble to occupy the housing unit; and

5. To get the Government’s prior approval
if there is a need to charge rent to tenants or
change any existing rents. To provide a man-
agement plan, which meets requirements set
out in Government regulations, whenever
rents are charged to tenants. The manage-
ment plan will describe how the housing op-
eration will be conducted.

C. Recordkeeping.
The borrower agrees:
1. To provide the Government financial in-

formation as required by Government regu-
lations;

2. To provide annual verification of em-
ployment of eligible tenants as occupancy
changes, not less than once per year; and

3. To keep information required by Govern-
ment regulations and make the information
available for Government inspection, to in-
clude tenant nonrent affidavits.

D. Compliance with Federal, State, and
Local Laws and Regulations.

The borrower agrees to comply with appli-
cable Federal, State, and local laws and reg-
ulations, including but not limited to, the
following:

1. To provide equal housing opportunities
to tenants;

2. To operate the housing in a safe environ-
ment;

3. To maintain comprehensive property in-
surance on the property taken as security;

4. To pay taxes and assessments on the
property taken as security; and

5. To make the security property available
for inspection by the Government.

E. Disposition of LH Security Property.
The borrower agrees:
1. Not to sell or otherwise dispose of prop-

erty taken as security for the LH loan with-
out the Government’s prior written ap-
proval;
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2. Not to sell or enter into any business ar-
rangement which may potentially or actu-
ally place the housing operation under the
management or control of another party
without the prior approval of the Govern-
ment; and

3. To prohibit any liens to be taken on the
security property without the prior approval
of the Government.

F. Enforcement Considerations.
The. borrower understands that any viola-

tion of the terms of this agreement may en-
able the Government to declare the note im-
mediately due and payable and may ad-
versely affect the borrower’s ability to ob-
tain other Government loans or grants.

G. General Provisions.
This agreement may be cited in the

security instrument and other
Instruments or agreements as the
‘‘Loan Agreement of llllll 19l.’’
(date of this instrument)

H. Signature(s).

Signature of Borrower

Witness

Signature of Borrower

Witness

[57 FR 59905, Dec. 17, 1992]

EXHIBIT K–1

Date —————————————————————
SUBJECT: Verification of Domestic Farm

Labor and Occupancy in Rent Free Housing

(borrower’s name or the farm’s business
name)

Onllllll, l, I/We became
the occupant(s) of the rent free dwelling
owned by the above named borrower. The
dwelling is provided as a condition of my
farm labor employment.

If the rent free status changes, I/we will
notify the Farmers Home Administration or

its successor agency under Public Law 103–
354 at:

llllllllllll Office
llllllllllll Phone number
llllllllllll
llllllllllll

llllllllllll, occupant
llllllllllll
llllllllllll

Distribution:

Original to occupant.
1 copy for borrower’s records to be kept

available for inspection upon request by
Farmers Home Administration or its succes-
sor agency under Public Law 103–354 for all
current tenants.

[57 FR 59905, Dec. 17, 1992]

EXHIBIT L [RESERVED]

EXHIBIT M

Market Rent Determination for Labor Housing
Projects

I. Objective. The objective of this exhibit is
to provide guidance for a market rent deter-
mination for Labor Housing (LH) when the
farmworker is not required to live on the
farm (§ 1944.176(d)(5) of this subpart) or when
it is necessary to determine a rent for farmer
owned housing.

II. Purpose. When an eligible farmworker
becomes ineligible because of above-mod-
erate-income and has been granted permis-
sion to continue residing in the unit in ac-
cordance with paragraph VI B 5 or 6 of ex-
hibit B of subpart C of part 1930 of this chap-
ter, then an appropriate rent must be formu-
lated that must not exceed the market rent
for the local area as determined in accord-
ance with the provisions set out in this ex-
hibit.

III. Determination. Whenever a market rent
determination is required for one or more LH
resident(s), the market rent will be com-
puted by using the most recently approved
Form FmHA or its successor agency under
Public Law 103–354 1930–7, ‘‘Statement of
Budget and Cash Flow,’’ and substituting a
new debt service computation based on the
project’s development cost. The amortiza-
tion factor for the Farm Labor Housing-
State Director Exception interest rate as
published in FmHA Instruction 440.1 (avail-
able in any FmHA or its successor agency
under Public Law 103–354 office) will be used
with a 33 year term. The rate used for amor-
tization for debt service in the market rent
budget should be rounded down to the near-
est eighth of a percent. For example, 9.95
percent would be rounded to 9.875. The mar-
ket rent is computed on a basis of the
project’s initial development cost and subse-
quent loans and grants. In contrast, the
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‘‘basic’’ rent debt service is computed 1 per-
cent loans offset by the construction grants.

The market rent determination, one set,
will remain in place for the project; there-
fore, the determination must be recorded in
a narrative statement which must be filed
with the Promissory Note.

IV. Limitations. If the market rent deter-
mined in the proceeding paragraph is found
to exceed the conventional market rents in
the area (within an approximate 48 kilo-
meter or (30 mile) radius or the effective
market area or other appropriate geographi-
cal or local boundary) by more than $20, then
the LH market rent will be limited to the
prevailing market rent. Prevailing market
rents may be determined from such sources
as recent Rural Rental Housing Market stud-
ies or recent area classified advertisements
(within the last two months), documented,
and adjusted for comparability. Documenta-
tion should be similar to the information
found in exhibit A–4 of this subpart, with the
advertisements attached. The adjustment for
comparability should consider unit size, bed-
room mix, age, and amenities. This rental
determination is not intended to survey
housing used exclusively for farm labor rent-
al housing, but to determine a fair conven-
tional market rent for an above-moderate-
income farmworker and family.

[57 FR 59906, Dec. 17, 1992]

Subpart E—Rural Rental and Rural
Cooperative Housing Loan
Policies, Procedures, and Au-
thorizations

SOURCE: 53 FR 2159, Jan. 26, 1988, unless
otherwise noted.

§ 1944.201 General.

This subpart sets forth the policies
and procedures and delegates authority
for making Rural Rental Housing
(RRH) and Rural Cooperative Housing
(RCH) loans under sections 515 and 521
of the Housing Act of 1949. Any process-
ing or servicing activity conducted
pursuant to this subpart involving au-
thorized assistance to FmHA or its suc-
cessor agency under Public Law 103–354
employees, members of their families,
known close relatives, or business or
close personal associates, is subject to
the provisions of subpart D of part 1900
of this chapter. Applicants for this as-
sistance are required to identify any
known relationship or association with

an FmHA or its successor agency under
Public Law 103–354 employee.

[56 FR 2232, Jan. 22, 1991, as amended at 58
FR 227, Jan. 5, 1993]

§ 1944.202 Objective.
The basic objective of RRH and RCH

loans is to provide eligible persons with
economically designed and constructed
rental or cooperative housing and re-
lated facilities suited to their living re-
quirements.

[56 FR 2232, Jan. 22, 1991]

§§ 1944.203–1944.204 [Reserved]

§ 1944.205 Definitions.
Accessible. When used in respect to

the public and common use area of a
building containing covered multi-fam-
ily dwellings, means that these areas of
the building can be approached, en-
tered, and used by individuals with
handicaps.

Adviser to the board. An individual or
organization who will work with and
provide guidance to a cooperative
board.

Amortization effective date (AED). A
date established by the accounting sys-
tem on which advanced principal and
any accrued interest is combined and
amortized to establish a schedule of
payments. This date is always the first
day of a month.

Articles of incorporation. A document
filed with a government agency con-
taining information about the organi-
zation’s structure and operation.

Board and directors. The governing
body and members of the governing
body of an organization.

Bylaws. Rules adopted by an organi-
zation to govern the conduct of its af-
fairs.

Community. Cities, towns, boroughs,
villages and unincorporated places
which have the characteristics of an in-
corporated area and are easily identifi-
able as established concentrations of
inhabited dwellings located in rural
areas as defined in § 1944.10 of subpart A
of this part 1944.

Congregate housing. Residential hous-
ing, for persons or families who are el-
derly, have handicaps or disabilities,
consisting of private apartments and
central dining facilities in which a
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number of specific pre-established serv-
ices are provided to tenants (short of
those services provided by a health
care facility that provides health relat-
ed care and services recognized by the
medicaid program). Tenants requiring
additional services not provided by the
facility will acquire them or provide
for them with their own financial, fa-
milial or social resources.

Consumer cooperative. A corporation
which:

(1) Is organized under the cooperative
laws of a State or Federally recognized
Indian tribe;

(2) Will own and operate the housing
on a cooperative basis solely for the
benefit of the members;

(3) Will operate at cost and, for this
purpose, any patronage refunds accru-
ing to members as defined in § 1944.205
of this subpart will not be considered
gains or profits; and

(4) Will restrict membership in the
housing to eligible persons and, to any
extent the cooperative and FmHA or
its successor agency under Public Law
103–354 permit, to others in special cir-
cumstances.

Dealer-contractor. A person, firm,
partnership or corporation in the busi-
ness of selling and servicing manufac-
tured homes and developing sites for
manufactured homes for persons who
purchase such homes for purposes
other than resale. Dealer-contractors
will be qualified as shown in para-
graphs IX and X of exhibit F of subpart
A of this part 1944, except all process-
ing will be handled by the servicing of-
ficial rather than the County Super-
visor.

Development cost. The cost of con-
structing, purchasing, improving, al-
tering, or repairing housing and related
facilities and the value or cost of pur-
chasing and improving the necessary
land. Costs that can be paid for with
RRH and RCH loan funds are detailed
in § 1944.212 of this subpart.

Dwelling unit. A residence for a fam-
ily of one or more persons, and in-
cludes, in addition to those that would
normally come to mind, units in which
sleeping accommodations are provided
but toileting or cooking facilities are
shared, such as dormitories or shelters
for the homeless.

Elderly (Senior Citizen). A person who
is a least 62 years old. The term elderly
(senior citizen) also means individuals
with handicaps or disabilities as sepa-
rately defined in this section, regard-
less of age.

Elderly family. A household where the
tenant, cotenant, member or comember
(individual) is a least 62 years old, dis-
abled, or handicapped as defined sepa-
rately in this section. An elderly fam-
ily may include a person(s) younger
than 62 years of age who is essential to
the care and well-being of the person
who is elderly, disabled, and/or handi-
capped. (To receive an elderly family
deduction, the person who is elderly, or
has disabilities or handicaps must be
the tenant, cotenant, member or co-
member.)

Elderly household. A household where
the tenant or co–tenant is at least 62
years of age, handicapped, or disabled
as defined in § 1944.205(h) of this sub-
part. An elderly household may include
a person(s) younger than 62 years of
age who is essential to the elderly,
handicapped, or disabled person’s care
and well–being. (To receive an elderly
household deduction, the elderly,
handicapped, or disabled person must
be the tenant or co–tenant.)

Eligible tenants or cooperative members.
Persons who are elderly, or have handi-
caps or disabilities and very low-, low-
, or moderate-income households or
any combination thereof as planned for
the project and shown on the appli-
cant’s loan resolution or loan agree-
ment and who meet the eligibility re-
quirements of exhibit B to subpart C of
part 1930 of this chapter. In the case of
cooperative housing projects, all mem-
bers must have a very low, low, or
moderate income except that any
member who is admitted as an eligible
member of the cooperative may not
subsequently be deprived of his/her
membership or tenancy by reason of no
longer meeting the income eligibility
requirements as outlined in exhibit C
of subpart A of this part 1944 (available
in any FmHA or its successor agency
under Public Law 103–354 office).

Familial status. One or more individ-
uals (who have not attained the age of
18) being domiciled with:
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(1) A parent or another person having
legal custody of such individual or in-
dividuals; or

(2) The designee of such parent or
other person having such custody, with
the written permission of such parent
or other person, or a person who is
pregnant or is in the process of secur-
ing legal custody of any individual who
has not attained the age of 18 years.

Gains or profits. For the purpose of
the patronage capital refund, gains and
profits do not include dividends pay-
able on stock which is nonvoting, lim-
ited as to the amount of dividends that
can be paid thereon and limited as to
liquidation value in the event of cor-
porate dissolution.

Group home. Housing that is occupied
by tenants who are elderly, or have
handicaps, or disabilities sharing living
space within a rental unit in which a
group home resident assistant may be
required.

Household. One or more persons who
maintain or will maintain residency in
one rental or cooperative unit, but not
including a resident assistant or chore
service worker.

Individual. A natural person.
Individual with disability. A person is

considered disabled if the person meets
the criteria of either of the following:

(1) The person has an inability to en-
gage in any substantial gainful activ-
ity, but with use of auxiliary aids appa-
ratus can otherwise participate in
gainful activity, by reason of any medi-
cally determinable physical or mental
impairment where the disability:

(i) Has lasted or can be expected to
last for a continuous period of not less
than 12 months, or which can be ex-
pected to result in death, and

(ii) Substantially impedes the ability
to live independently, and

(iii) Is of such a nature that such
ability could be improved by more suit-
able housing conditions, or

(iv) In the case of a sight impaired
person who is at least 55 years old
(within the meaning of sight impair-
ment as determined in section 223 of
The Social Security Act), is unable, be-
cause of the sight impairment, to en-
gage in substantial gainful activity in
which he/she has previously engaged
with some regularity over a substan-
tial period of time.

(v) Receipt of veteran’s benefits or
Social Security Disability Payments
for disability, whether service oriented
or otherwise, does not automatically
establish disability.

(2) The person has a developmental
disability; a severe, chronic disability
which:

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairment; and

(ii) Was manifested before age 22; and
(iii) Is likely to continue indefi-

nitely; and
(iv) Results in substantial functional

limitations in three or more of the fol-
lowing areas of major life activity:

(A) Self-care;
(B) Receptive and expressive lan-

guage;
(C) Learning;
(D) Mobility;
(E) Self-direction;
(F) Capacity for independent living;

and
(G) Economic self-sufficiency.
(v) Reflects the person’s need for a

combination and sequence of special,
interdisciplinary, or generic care or
treatment, or for other services which
are of lifelong or extended duration and
are individually planned and coordi-
nated.

Individual with handicap. (1) A person
with a physical or mental impairment
that:

(i) Is expected to be of long-continued
and indefinite duration: and

(ii) Substantially impedes the person
or is of such a nature that the person’s
ability to live independently could be
improved by more suitable housing
conditions.

(2) The term handicap further means,
with respect to a person, a physical or
mental impairment which substan-
tially limits one or more major life ac-
tivities; a record of such an impair-
ment; or being regarded as having such
an impairment. This term does not in-
clude current illegal use of or addiction
to a controlled substance. As used in
this definition:

(i) Physical or mental impairment
includes:

(A) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
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of the following body systems: neuro-
logical; musculoskeletal; special senses
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genito-urinary; hemic and
lymphatics; skin; and endocrine; or

(B) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and special learning
disabilities. The term ‘‘physical or
mental impairment’’ includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech and
hearing impairments, cerebral palsy,
autism, epilepsy, muscular dystrophy,
multiple sclerosis, cancer, heart dis-
ease, diabetes, human
immunodeficiency virus (HIV) infec-
tion, acquired immunodeficiency syn-
drome (AIDS), mental retardation,
emotional illness, drug addiction
(other than addiction caused by cur-
rent, illegal use of a controlled sub-
stance) and alcoholism.

(ii) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning
and working.

(iii) Has a record of such an impair-
ment means has a history of, or has
been misclassified as having a mental
or physical impairment that substan-
tially limits one or more of major life
activities.

(iv) Is regarded as having an impair-
ment means:

(A) Has a physical or mental impair-
ment that does not substantially limit
one or more major life activities but
that is treated by another person as
constituting such a limitation;

(B) Has a physical or mental impair-
ment that substantially limits one or
more major life activities only as a re-
sult of the attitudes of others toward
such impairment; or

(C) Has one of the impairments de-
fined in paragraphs (2)(i)(A) and
(2)(i)(B) of this definition but is treated
by another person as having such an
impairment.

Initial operating capital. Cash to pay
for costs such as property and liability
insurance premiums, fidelity coverage
premiums if an organization, utility
hookup deposits, maintenance equip-
ment, movable furnishings and equip-

ment, printing lease forms, and other
initial operating expenses. The initial
operating capital will be at least 2 per-
cent of the total development cost of
the project.

Interested parties. Any person who has
or will have a pecuniary interest in the
project or activities for which the ap-
plicant is seeking assistance. Persons
with a pecuniary interest in the project
or activity shall include but not be
limited to any developers, contractors,
and consultants involved in the appli-
cation for assistance under this title or
the planning, development, or imple-
mentation of the project or activity.
Residency of an individual in housing
for which assistance is being sought
shall not, by itself, be considered a pe-
cuniary interest.

Limited equity. The amount of funds
which have accumulated in the cooper-
ative member’s patronage capital ac-
count (defined in § 1944.205) and as de-
scribed in exhibit H of this subpart.

Limited partnership. A partnership
consisting of one or more general part-
ners who are jointly and severally re-
sponsible for conducting the business
of the partnership, and one or more
special partners contributing cash in a
specific amount as capital to the com-
mon stock, who are not liable for the
debts for the partnership beyond the
funds contributed.

Limited profit basis. An individual or
organization applicant who, in order to
obtain interest credit assistance, will
agree to limit the amount of profit to
be obtained. Applicants operating on
this basis will be permitted to receive a
return on their initial investment in
accordance with the requirements out-
lined in § 1944.215 of this subpart. The
applicant will legally obligate itself to
regulate rents, charges, rate or return,
and methods of operation.

Loans to build or acquire new units.
Any initial or subsequent loan made on
or after December 15, 1989, to build or
acquire new RRH units. Loans under
this category may not be prepaid for
the term of the mortgage.

Low-income household. A household
having an adjusted annual income
within the maximum low-income limit
stated in exhibit C of subpart A of this
part 1944 (available in any FmHA or its
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successor agency under Public Law 103–
354 office).

Management reserve. That portion of
the cooperative occupancy charge
which is designated for payment of pro-
fessional management services.

Manufactured home (unit). A dwelling
unit which is built to conform with the
Federal Manufactured Home Construc-
tion and Safety Standards and Farmers
Home Administration (FmHA) or its
successor agency under Public Law 103–
354 thermal requirements. Manufac-
tured homes are described further in
exhibit J of subpart A of part 1924 of
this chapter.

Manufactured home project. A par-
cel(s) of land located in the same com-
munity which contain two or more
manufactured home units one each par-
cel for rental or cooperative member
occupancy and operated under one
management plan with one loan agree-
ment/resolution. For a cooperative
housing project, the parcels of land
must be in the same neighborhood and
in a clustered configuration.

Maximum debt limit (MDL). The maxi-
mum amount that FmHA or its succes-
sor agency under Public Law 103–354
will lend for a project based on the ap-
praised value or total development
cost, whichever is less, multiplied by
95, 97, or 102 percent in accordance with
§ 1944.213(b) of this subpart.

Member. A person who has executed
documents pertaining to a cooperative
housing type of living arrangement and
has committed himself/herself to up-
holding the cooperative concept.

Moderate-income household. A house-
hold having an adjusted annual income
within the maximum moderate-income
limit stated in exhibit C of subpart A
of this part 1944 (available in any
FmHA or its successor agency under
Public Law 103–354 office).

Modification. Any change to the pub-
lic or common use areas of a building
or any change to a dwelling unit to
comply with handicap accessibility.

Occupancy agreement. A contract set-
ting forth the rights and obligations or
the cooperative member and the coop-
erative, including the amount of the
monthly occupancy charge and the
other terms under which the member
will occupy the housing. An example of

the agreement is in exhibit J of this
subpart.

OGC. The Regional Attorney or the
Attorney in Charge in the field office of
the Office of the General Counsel (OGC)
of the United States Department of Ag-
riculture.

Organization. A private nonprofit cor-
poration, profit corporation, consumer
cooperative, association, State, or
local public agency, trust, partnership,
or limited partnership.

Other government assistance. Any re-
lated assistance from the Federal Gov-
ernment, a State, or a unit of general
local government, or any agency or in-
strumentality thereof. Such related as-
sistance shall include but not be lim-
ited to any loan, grant, guarantee, in-
surance, payment, rebate, subsidy,
credit, tax benefit, or any other form of
direct or indirect assistance.

Owner-builder. A qualified builder-ap-
plicant who has experience and has
demonstrated the ability and capabil-
ity to build a RRH project.

Patronage capital refund. Amounts re-
ceived by the cooperative in excess of
operating costs and expenses which
have been assigned to members’ pa-
tronage capital accounts each year of
membership in the cooperative.

Pecuniary Interest. Financial concern
or financial gain.

Private nonprofit corporation. A cor-
poration which:

(1) Is controlled by private persons or
interests;

(2) Is organized and operated for pur-
poses other than making gains or prof-
its for the corporation or its members;

(3) Is legally precluded from distrib-
uting to its members any gains or prof-
its during its existence; and

(4) In the event of its dissolution, is
legally bound to transfer its net assets
to a nonprofit corporation of a similar
type or to a public corporation which
will operate the housing for the same
or similar purposes.

Project. The total number of rental or
cooperative housing units that are op-
erated under one management plan
with one loan agreement/resolution.

Public use areas. Interior or exterior
rooms or spaces of a building that are
made available to the general public.

Resident assistant. A person(s) resid-
ing in a tenant’s housing unit who is
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essential to the well-being and care of
person(s) who are elderly, or have
handicaps or disabilities residing in the
unit but is not obligated for the per-
son’s financial support and would not
be living in the unit except to provide
the needed support services. While the
resident assistant may be a family
member, the resident assistant may
not be a dependent for tax purposes and
is not subject to the eligibility require-
ments of a tenant or member. A resi-
dent assistant is not a chore service
worker. A resident assistant may func-
tion in any type of housing affected by
this subpart.

Rural area. Open country or rural
places as defined in § 1944.10 of subpart
A of part 1944 of this chapter.

Rural rental housing. Structures in a
rural area which are or will be suitable
for, and available to, eligible tenants
on a rental basis for dwelling use. The
structures may include related facili-
ties where appropriate.

Security value. The present market
value of the real estate offered as secu-
rity for the loan as determined by the
loan approval official less the unpaid
principal balance plus past due interest
on any other liens against it. Other
liens will include any prior liens and
Junior liens to be or likely to be taken
or subordinated at or immediately
after loan closing.

Service agreement. A written agree-
ment between the borrower and service
provider detailing the specific service
to be provided, the cost of the service
and length of time the service will be
provided.

Service plan. A written plan describ-
ing how services will be provided to a
FmHA or its successor agency under
Public Law 103–354 financed project. At
a minimum, the plan must specify the
services to be provided, the frequency
of the services, who will provide the
services, how tenants will be advised of
the availability of services, and the
staff needed to provide the services.

Servicing office. FmHA or its succes-
sor agency under Public Law 103–354
servicing office or other place des-
ignated by the FmHA or its successor
agency under Public Law 103–354 State
Director where loan requests are proc-
essed.

Servicing official. FmHA or its succes-
sor agency under Public Law 103–354
servicing official or other FmHA or its
successor agency under Public Law 103–
354 staff member designated by the
State Director to be responsible for
processing loan requests.

State Agency. The Agency within a
State that has been given the respon-
sibility to allocate low-income tax
credits.

Subscription agreement: The initial
contract between the prospective coop-
erative member and the cooperative
specifying the terms of application for
membership and the amount of the
membership fee contributed by the
member. An example of the agreement
is in exhibit I of this subpart.

Very low-income household. A house-
hold having an adjusted annual income
within the maximum very low-income
limit stated in exhibit C of subpart A
of this part 1944 (available in any
FmHA or its successor agency under
Public Law 103–354 office).

[56 FR 2232, Jan. 22, 1991; 56 FR 47376, Sept.
19, 1991, as amended at 56 FR 66960, Dec. 27,
1991; 58 FR 40951, July 30, 1993; 58 FR 44263,
Aug. 20, 1993; 59 FR 6886, 6897, Feb. 14, 1994]

§§ 1944.206–1944.210 [Reserved]

§ 1944.211 Eligibility requirements.
(a) Eligibility of applicant. To be eligi-

ble for an RCH or RCH loan, the appli-
cant must:

(1) Be a citizen of the United States
or a legally admitted alien for perma-
nent residence in the United States; an
organization as defined in § 1944.205 of
this subpart; or an American Indian
tribe, band, group, or nation (including
Alaskan Indians, Aleuts, Eskimos, and
any Alaskan native village), which is
considered an eligible recipient under
the Indian Self-Determination and
Education Assistance Act (Pub. L. 93–
638) or under the State and Local Fis-
cal Assistance Act of 1972 (Pub. L. 92–
512).

(2) With the exception of a State or
local public agency, be unable to ob-
tain the necessary credit from private
or cooperative sources on terms and
conditions that allow the establish-
ment of rent or occupancy charges
within the payment ability of eligible
tenants or members.
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(i) For an individual, the assets of
both the applicant and spouse will be
considered.

(ii) For nonprofit organizations, the
assets of the individual members will
not be considered.

(3) Have the ability and intention to
maintain and operate the housing for
the purposes for which the loan is
made.

(4) With the exception of a nonprofit
organization, consumer cooperative or
public body, provide from its own re-
sources the borrower contribution re-
quired by § 1944.213 (b) of this subpart.
This contribution must be in the form
of cash, land, or a combination thereof.

(5) Own the housing and related land
or become the owner when the loan is
closed. In addition to the owner of full
marketable title, an owner may be a
lessee of a tract of land owned by a
nonpublic body, State, political sub-
division, public body, or public agency,
or American Indian tribal lands which
are not available for purchase. The
State Director must determine that
leaseholds are fully marketable in the
area. The following conditions must be
met when considering leasehold inter-
ests:

(i) A recorded mortgage constituting
a valid and enforceable lien on the ap-
plicant’s leasehold will be given as se-
curity.

(ii) The amount of the RRH or RCH
loan against the property will not ex-
ceed the estimated market value deter-
mined in accordance with subpart B of
part 1922 of this chapter (available in
any FmHA or its successor agency
under Public Law 103–354 office).

(iii) The unexpired term of the lease
on the date of loan approval must be at
least 25 percent longer than the repay-
ment period of the loan and rent
charged for the lease does not exceed
the rate being paid for similar leases in
the area.

(iv) The borrower’s interest must not
be subject to summary foreclosure or
cancellation.

(v) The lease must:
(A) Not restrict the right to foreclose

the RRH or RCH mortgage or to trans-
fer the lease.

(B) Permit FmHA or its successor
agency under Public Law 103–354 to bid
at a foreclosure sale or to accept vol-

untary conveyance of the security in
lieu of foreclosure.

(C) Permit FmHA or its successor
agency under Public Law 103–354 to oc-
cupy or sublet the property and sell the
leasehold for cash or credit if the lease-
hold is acquired through foreclosure (or
voluntary conveyance in lieu of fore-
closure), or if the borrower abandons
the property.

(D) Permit the borrower, in the event
of default or inability to continue with
the lease and the loan, to transfer the
leasehold, subject to the RRH or RCH
mortgage, to a transferee with the as-
sumption of the RRH or RCH debt.

(vi) The advice of OGC will be ob-
tained as to legal sufficiency of the
lease. When the State Director is un-
certain as to whether a loan can be
made on a leasehold, he/she should re-
quest National Office evaluation and
instruction.

(6) Have or be able to obtain the ini-
tial operating capital and other assets
needed for a sound loan. Loans made to
nonprofit organizations, consumer co-
operatives, and to State or local public
agencies may include up to 2 percent of
the development cost for initial operat-
ing expenses.

(i) The applicant will provide a de-
tailed list of all materials and equip-
ment needed to be funded by the initial
operating capital including, but not
limited to, property and liability insur-
ance premiums, fidelity bond pre-
miums when the applicant is an organi-
zation, utility hook-up charges and de-
posits, maintenance and other equip-
ment, lease forms, furnishings, loan
payments that may become due during
construction, purchase of office equip-
ment and furniture, community room
furnishings, other movable equipment
and furnishings, congregate items ref-
erenced in § 1944.224 of this subpart, ad-
vertising expenses, management fees,
etc. The list will be approved by the
servicing office based upon similar
projects in the State. The initial 2 per-
cent operating and maintenance (O&M)
expenses, plus any amounts needed for
these items above the 2 percent, must
be provided in cash.

(ii) The O&M cash will be deposited
into the general operating account in
accordance with the provisions of the
loan agreement or loan resolution.
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FmHA or its successor agency under
Public Law 103–354 will be provided
with documentation of the deposit
prior to the start of construction or
loan closing (whichever is first) and
such funds will be used for authorized
purposes only.

(iii) If the borrower provided the ini-
tial 2 percent operating capital from
its own funds, the State Director may,
in accordance with subpart C of part
1930 of this chapter, authorize the bor-
rower to make a one-time withdrawal
from project funds. The borrower must
request in writing the withdrawal after
2 years, but before 5 full (12-month)
borrower fiscal years of operation.

(7) Possess the ability, experience,
and the legal and financial capacity to
incur and carry out the obligations re-
quired for the loan.

(8) Agree to comply with all FmHA
or its successor agency under Public
Law 103–354 requirements, such as
those set forth in the loan resolution,
loan agreement, the form of note, the
mortgage and FmHA or its successor
agency under Public Law 103–354 regu-
lations.

(9) Provide necessary management to
assure the successful operation of the
project. Management services may be
provided by the applicant, a manage-
ment firm or an agent. Management
will be handled in accordance with ex-
hibit B to subpart C of part 1930 of this
chapter.

(10) In the case of a private nonprofit
organization:

(i) If operating in one community and
its trade area, meet the following addi-
tional requirements for an RRH loan:

(A) The organization must maintain
a broadly-based membership reflecting
a variety of interests in the commu-
nity. The organization should have at
least 25 members. The number of mem-
bers may be decreased for projects with
less than 25 units.

(B) Each member must be limited to
one vote in the affairs of the organiza-
tion.

(C) A majority of the members must
reside in the community or the trade
area where the housing will be located.

(D) At least five of the members must
be recognized as leaders in civic, gov-
ernmental, fraternal, religious, and
other community organizations of the

community where the housing will be
located.

(E) There must be at least five people
on the board of directors and they
must be selected by a procedure that
insures that the interests of minorities
and women are adequately represented.

(F) The directors must be members of
the organization.

(G) The organization should adopt ar-
ticles of incorporation and bylaws sub-
stantially conforming to the model ar-
ticles and bylaws set forth in exhibits
C and D, modified as appropriate in ac-
cordance with State law. The State Di-
rector, with the assistance of OGC,
may develop a model set of articles of
incorporation and bylaws for the State
which are consistent with exhibits C
and D and publish an appropriate State
supplement.

(ii) If operating in more than one
community or on a county or regional
basis and providing or planning to pro-
vide rental housing in more than one
community, meet the following re-
quirements in addition to those in
paragraph (a)(10)(i) of this section, with
the exception of (a)(10)(i)(C) of this sec-
tion:

(A) The membership base should be
representative of the area being served
with at least five members represent-
ing a variety of interests from each
community where the housing will be
located.

(B) The organization’s articles of in-
corporation and bylaws must include
the requirements outlined in paragraph
(a)(10)(ii)(A) of this section.

(11) In the case of transfers of
projects to nonprofit corporations
which receive subsequent loans to
avert prepayment, meet the require-
ments of § 1965.216 (c) of subpart E of
part 1965 of this chapter.

(12) In the case of a cooperative:
(i) Each member must be limited to

one vote in the affairs of the Coopera-
tive.

(ii) The number of directors must not
be less than 5, or whatever is allowable
under State law.

(13) In the case of a limited partner-
ship:

(i) The general partners must be able
to meet the financial requirements of
§ 1944.211(a)(4) of this subpart if the
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partnership is not able to when the
preapplication is filed.

(ii) The general partners must main-
tain a minimum 5 percent financial in-
terest in the partnership. For this pur-
pose, the minimum 5 percent require-
ment will be deemed to have been met
if the general partner has a minimum 5
percent interest in the residuals or re-
financing proceeds. The general part-
ner will not be required to have a mini-
mum 5 percent interest in current prof-
its, losses, and cash distributions of the
partnership. For example, an agree-
ment where the general partners have
such a 5 percent interest in a limited
partnership and receive only 1 percent
of the profits while the limited part-
ners receive 99 percent of the profits
would be allowable.

(iii) The partnership must agree that
new general partners can be brought
into the organization only with the
prior written consent of FmHA or its
successor agency under Public Law 103–
354.

(14) Be willing to honor the long-term
commitment associated with receipt of
a section 515 loan. Borrowers or prin-
cipals of borrower organizations who
sell or transfer loans less than 5 years
old will not be considered eligible for
further participation in the program as
borrowers or principals (i.e., a general
partner in a limited partnership) for at
least 5 years from the date of the loan
or assumption closing. The State Di-
rector may make an exception to this
provision only if the transfer or sale
meets the hardship provisions of
§ 1965.65(a)(4) of subpart B of part 1965
and the applicant meets all other eligi-
bility requirements.

(b) Authorized representative of an ap-
plicant. FmHA or its successor agency
under Public Law 103–354 will deal only
with the applicant or its authorized
representative and the representative’s
technical advisers. An authorized rep-
resentative of a nonprofit applicant
must have no pecuniary interest in the
award of the architectural or construc-
tion contracts, the purchase of equip-

ment or the purchase of the land for
the housing site.

[53 FR 2159, Jan. 26, 1988, as amended at 53
FR 7491, Mar. 9, 1988; 54 FR 14336, Apr. 11,
1989; 56 FR 2235, Jan. 22, 1991; 58 FR 38924,
July 21, 1993; 58 FR 40952, July 30, 1993; 59 FR
6886, Feb. 14, 1994]

§ 1944.212 Loan and grant purposes.
RRH and RCH loans may be made to

qualified applicants to:
(a) Construct new housing.
(b) Purchase and rehabilitate exist-

ing buildings only when the loan for
such rehabilitation does not exceed by
5 percent the loan for new construction
in the same area and when moderate or
substantial modifications, repairs or
improvements to the structures are
necessary to meet the requirements of
decent, safe, and sanitary living units.

(1) All rehabilitation work to be per-
formed must be classified as either
moderate or substantial rehabilitation
as defined in exhibit K of subpart A to
part 1924 of this chapter.

(2) The structure to be rehabilitated
must be physically and structurally
sound enough to afford maximum safe-
ty (including fire safety) to the resi-
dents of the structure after rehabilita-
tion.

(3) Rehabilitation must be planned
and accomplished so that the resulting
housing will:

(i) Meet the applicable development
standards as provided for in
§ 1924.5(d)(1) of subpart A of part 1924 of
this chapter and any applicable his-
toric preservation requirements.

(ii) Create a suitable and appealing
living environment and be substan-
tially equivalent to new construction
in quality and livability.

(4) The applicant must submit com-
plete plans and specifications for reha-
bilitation for FmHA or its successor
agency under Public Law 103–354’s re-
view and acceptance.

(5) The rehabilitated project must
generally meet the provisions of
§ 1944.215(b) of this subpart.

(6) When the downtown location of a
rehabilitation project dictates such, a
portion of the structure (such as part
of the ground floor and basement) can
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be designated for commercial use on a
lease basis. Loan funds, however, can-
not be used to finance any cost associ-
ated with the commercial space. In
order to determine the correct loan
amount for the residential portion of
such a structure, the following guide-
lines will apply:

(i) The applicant must supply a com-
plete cost breakdown for purchasing
and rehabilitating the entire structure
into its joint residential/commercial
use.

(ii) The costs that can be easily and
appropriately identified as being part
of either the commercial or residential
portion of the structure should be sepa-
rated.

(iii) The costs which cannot be easily
and appropriately isolated (such as the
cost associated with repair or renova-
tion of a boiler, the value of the struc-
ture ‘‘as is,’’ and certain mechanical or
electrical components that will benefit
both commercial and residential ten-
ants or members will be prorated be-
tween the two uses based on the per-
centage of equipment load (example—
central boiler or air conditioning)
which would be necessary for each por-
tion of the structure.

(iv) For the purposes of the loan limi-
tations in § 1944.213(b) (1) and (2) of this
subpart, the term ‘‘development cost’’
means the development costs associ-
ated with or prorated to the residential
use of the structure, and the term ‘‘se-
curity value’’ is the security value of
the project exclusive of the value con-
tributed to the land and structure(s) by
the commercial space. The capitaliza-
tion approach to value is one means by
which FmHA or its successor agency
under Public Law 103–354 may establish
the value contributed by the commer-
cial space.

(v) The applicant must rely on other
sources of financing for all costs asso-
ciated with or prorated to the commer-
cial space, given the FmHA or its suc-
cessor agency under Public Law 103–354
security requirements of § 1944.221 of
this subpart.

(7) The applicant may not lease any
authorized commercial space without
the prior written consent of the State
Director. Prior to loan closing, the ad-
vice of OGC will be obtained as to any
modifications needed in the mortgage,

loan agreement or loan resolution to
enforce this requirement. The State Di-
rector may not consent to any lease
unless:

(i) The lease contains a provision by
which the lessee agrees to vacate the
premises if FmHA or its successor
agency under Public Law 103–354 with-
draws its consent to the lease.

(ii) The proposed use of the leased
space has a mutually supportive rela-
tionship to the needs of the residential
tenants or member and to the use of
the residential portion of the struc-
ture.

(iii) The terms of the lease and the
proposed use of the leased space do not
jeopardize the interests of the tenants
or members of the project or the con-
tinued use of the residential portion of
the structure.

(iv) The lease has been reviewed by
OGC and found to be legally sufficient
and in compliance with the require-
ments of this subpart.

(c) Purchase and improve the nec-
essary land on which the housing will
be located.

(1) Loan funds used to purchase land
may not exceed the estimated market
value of the site in its present condi-
tion as shown by a current appraisal in
accordance with FmHA Instruction
1922–B (available in any FmHA or its
successor agency under Public Law 103–
354 office).

(2) With prior written approval of the
State Director, loan funds may be used
to buy land from a member of a broad-
ly-based nonprofit applicant/organiza-
tion.

(3) Loan funds may be used to acquire
land in excess of that needed for the
housing, including related facilities,
only when:

(i) The applicant cannot acquire only
the needed land at a fair price, can jus-
tify the acquisition, agrees to sell the
land as soon as practicable and apply
proceeds on the loan, and has legal au-
thority to acquire and administer the
land; and

(ii) The cost of the excess land is a
reasonable portion of the loan; and

(iii) The site density requirements of
§ 1944.215(a)(6) of this subpart are met.

(d) Develop and install streets, a
water supply, and sewage disposal,
heating, cooling, and light systems
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necessary in connection with the hous-
ing. If the facilities are located offsite,
the following requirements must be
met:

(1) The applicant will hold the title
to the facility or have a legal right to
use the facility for a period of at least
25 percent longer than the life of the
loan and the title or right can be trans-
ferred to any subsequent owner of the
site.

(2) The facilities are provided for the
exclusive use of the project or funds
are limited to the prorated part of the
total cost of the facility according to
the use and benefits to the project. The
applicant will agree in writing to the
application, as extra payments on the
loan, of any subsequent collection by
the borrower from other users or bene-
ficiaries of the facility.

(3) Adequate security can be obtained
with or without a mortgage based on
the offsite facilities.

(e) Develop other related facilities in
connection with the housing such as:

(1) Maintenance workshop and stor-
age facilities.

(2) Recreation center when the
project is large enough to justify the
facility. In all projects, passive recre-
ation (such as outdoor seating) for el-
derly rental projects and active facili-
ties (such as tot lots) for family
projects will be provided.

(3) Central cooking and dining in con-
gregate and group living housing when
the project is large enough to justify
them to supplement the kitchen facili-
ties in each unit. All equipment pur-
chased with loan funds for the central
cooking and dining facilities, such as
stoves, refrigerators, ovens, dish wash-
ing machines and steam tables, should
be attached to the land or buildings in
a manner regarded in law as part of the
real estate.

(4) Space for a small infirmary for
emergency care only when justified by
the size of the project. An infirmary
will not be justified if facilities for
emergency care expected to be needed
by the tenants are readily accessible
elsewhere.

(f) Construct office and living quar-
ters for the resident manager and other
operating personnel if the facilities
would be to the advantage of the
project and the Government. The State

Director should make a determination
and the justification will be included in
the docket.

(g) Purchase and install ranges, re-
frigerators, drapes, blinds/shades, drap-
ery rods, and clothes washers and dry-
ers. Laundry facilities are required in
all projects and clothes washers and
dryers should be provided in a central
laundry room. Normally, a minimum of
one washer and dryer should be pro-
vided for every 8 to 12 units in a
project. Clothes washers and dryers
may not be installed in individual
units if the installation is not cus-
tomary in the area for the size of
project and type of housing involved.
In any case, both central and individ-
ual laundry facilities will not be pro-
vided in a single project.

(h) Provide landscaping, seeding or
sodding of lawns, and other necessary
facilities related to buildings such as
walks, yards, fences, parking areas,
and driveways.

(i) Pay related costs such as fees and
charges for market studies, tax credit
application, legal (costs pertaining to
the closing of the FmHA or its succes-
sor agency under Public Law 103–354
loan only), archeological, architec-
tural, engineering, environmental, and
other appropriate technical and profes-
sional services. The fees and charges
may be paid to an applicant or officer,
director, trustee, stockholder, member,
or agent of the applicant provided
those fees and charges are reasonable
and typical for the area and are earned
and the identity of interest is dis-
closed. Legal, technical, and profes-
sional fees do not include the costs in-
curred in the formation or incorpora-
tion of the limited profit applicant,
costs of syndication, or the payment of
a loan packaging or development fee.

(j) Provide loan funds to enable a
nonprofit group or public body to pay
fees for technical assistance received
from a nonprofit organization, with
housing and/or community develop-
ment experience, to assist it in the for-
mation or incorporation and develop-
ment and packaging of its loan docket
and project, as well as legal, technical
and professional fees incurred in the
formation or incorporation of the ap-
plicant entity.
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(1) Fees can also be provided to pay
the nonprofit applicant entity for
packaging of its loan docket and
project, but not to include the forma-
tion and incorporation of the entity.

(2) The amount to be paid for packag-
ing of the loan docket and project
should not exceed 1% of the FmHA or
its successor agency under Public Law
103–354 loan or whatever is reasonable
and typical for the area.

(3) Related project costs as listed in
§ 1944.222 of this subpart are not in-
cluded as a part of the fee for packag-
ing of the loan docket and project.

(k) Provide loan funds to pay for the
cost of educational programs for the
board of directors both before and after
incorporation of the cooperative.

(l) Pay construction interest as fol-
lows:

(1) In the case of multiple advances,
loan funds will not be used to pay con-
struction interest. Accrued interest
during construction will be capitalized
when construction is substantially
complete, loan funds are fully ad-
vanced and the project is ready for full
operation or when advances plus ac-
crued interest reach the maximum debt
limit (MDL). When requested by the
borrower, each month the servicing of-
ficial will provide the borrower month-
ly computations of the amount of in-
terest that is accruing during the con-
struction period.

(2) In the case of interim financed
construction, interest accrued and cus-
tomary charges necessary to obtain in-
terim financing may be included in the
loan amount.

(m) Purchase housing from an in-
terim lender that holds fee simple title
to an RRH project upon which con-
struction commenced pursuant to
§ 1944.235(c)(1) and after issuance of a
letter of commitment to the interim
lender in accordance with exhibit B of
this subpart, when all of the following
conditions exist.

(1) The interim lender holds title to
the property because the original RRH
applicant for whom funds were obli-
gated will not or cannot continue with
the project after a letter such as that
shown in exhibit B to this subpart was
issued.

(2) The owner of the property is the
interim lender to whom FmHA or its

successor agency under Public Law 103–
354 issued a letter such as that shown
in exhibit B to this subpart for the con-
struction of the project.

(3) The project is substantially com-
plete (see § 1944.235(c)(1)(vi) of this sub-
part), all work has been satisfactorily
completed in a workmanlike manner in
accordance with the originally ap-
proved drawings, specifications and
contract documents, and is in compli-
ance with subparts A and C of part 1924
of this chapter.

(4) There are no unpaid obligations
outstanding in connection with the
project.

(5) All other requirements of this
subpart have been met.

(n) Pay for related costs incurred in
compliance with the Uniform Reloca-
tion Assistance and Real Property Ac-
quisition Act of 1970 and in accordance
with § 1944.215(t) of this subpart.

(o) Contruct demonstration projects
involving innovative housing units and
systems which do not meet existing
published standards, rules, regulations,
or policies, but do meet the intent of
providing decent, safe, and sanitary
rural housing. Only the Administrator
may authorize loan funds to be used for
this purpose.

(p) Finance the conversion of section
502 units in inventory to a section 515
project, in accordance with require-
ments of this subpart and subpart C of
part 1955 of this chapter. Loans for this
purpose can be made only to public
agencies and private nonprofit organi-
zations. Units should be repaired or re-
habilitated prior to conversion to sec-
tion 515 housing. To facilitate a co-
operative’s self-maintenance plan, the
use of 502 inventory houses will be con-
sidered only if the units are located in
the same subdivision and in a clustered
configuration.

(q) Grants for advances to nonprofit
corporations or public agencies for
costs to develop an application pack-
age or close a loan to purchase a
project to avert prepayment. Such
grants shall not exceed $10,000 and
shall be administered in accordance
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with § 1965.217 (d) of subpart E of part
1965 of this chapter.

[53 FR 2159, Jan. 26, 1988, as amended at 54
FR 14336, Apr. 11, 1989; 55 FR 26644, June 29,
1990; 55 FR 29560, July 20, 1990; 56 FR 2235,
Jan. 22, 1991; 56 FR 66960, Dec. 27, 1991; 58 FR
38924, July 21, 1993; 59 FR 6887, 6897, Feb. 14,
1994]

§ 1944.213 Limitations.

(a) Loan Limits. The State Director
must certify that assistance provided
any housing project is not more than is
necessary to make the project afford-
able. The applicant must disclose, at
all times, beginning with the
preapplication package, other Govern-
ment assistance, as defined in § 1944.205
of this subpart, proposed for the
project. At the time of loan approval,
the State Director will take into ac-
count any other such assistance when
determining the FmHA or its successor
agency under Public Law 103–354 loan
amount to be granted. SF 424.2, ‘‘Appli-
cation for Federal Assistance (For Con-
struction)’’ will be used by an appli-
cant to disclose all assistance being
sought.

(b) State Director’s loan limitation. The
amount of the RRH loan(s) on each
project (including principal and inter-
est on all existing and proposed loans)
is limited to the maximum amount of
the State Director’s loan approval au-
thority unless the National Office pro-
vides prior written authorization. To
request authorization, the State Direc-
tor must submit the preapplication and
all information required in § 1944.231(k)
of this subpart to the National Office,
Attention: Multi-Family Housing Proc-
essing Division (MFHPD). This must be
done before Form AD–622, ‘‘Notice of
Preapplication Review Action,’’ or any
other notice is given to the applicant
indicating that the loan has been de-
termined eligible and/or feasible. Each
loan will also be subject to the follow-
ing additional requirements:

(1) For all applicants, including its
members, who will be receiving any
benefits from Low Income Housing Tax
Credits (LIHTC), the amount of the
RRH loan(s) will be limited to no more
than 95 percent of the development
cost or 95 percent of the security value,
whichever is less.

(2) For all applicants, including its
members, not receiving any benefits
from LIHTC, who are comprised solely
of nonprofits, consumer cooperatives,
State or local public agencies, the
amount of the loan(s) will be limited to
the development cost or the security
value of each project, whichever is less,
plus the 2 percent initial operating cap-
ital and/or the relocation costs in-
curred as indicated in § 1944.215(v) of
this subpart. Grants made in accord-
ance with § 1944.212(q) of this subpart
are not included in the preceding limi-
tations.

(3) For all other applicants, including
its members, not receiving any benefits
from LIHTC, the amount of the RRH
loan(s) will be limited to no more than
97 percent of the development cost or
97 percent of the security value, which-
ever is less.

(4) The examples set forth in Exhibit
A–13 of this subpart (available in any
FmHA or its successor agency under
Public Law 103–354 office) provide clar-
ity in determining the proper loan
amount for various types of loans.

(5) For equity loans to avert prepay-
ment, the amount of the RRH equity
loan will be limited to no more than
the difference between 90 percent of
current value of the project as ap-
praised as conventional unsubsidized
housing and current unpaid balance(s).

(6) For all applicants, the amount of
the loan after capitalized construction
interest is considered will not exceed
the loan limits in paragraphs (b)(1), (2),
and (3) of this section. However, Pre-
determined Amortization Schedule
System (PASS) loans closed with mul-
tiple advances may exceed that amount
when an additional amount is per-
mitted to allow interest to be capital-
ized to the first of the following month.

(7) All applicants must agree in writ-
ing to provide funds from their own re-
sources to pay any cost for completing
planned construction after the MDL is
reached.

(c) Limitations on use of loan funds.
Loans will not be made for:

(1) Specialized equipment for train-
ing and therapy.

(2) Commercial facilities except es-
sential service-type facilities for ten-
ants or members when such facilities
are not conveniently available.
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(3) Housing to serve primarily tem-
porary and transient residents.

(4) Nursing homes, special care facili-
ties, or institutional-type homes.

(5) Operating capital for a central
dining facility or any items which do
not become affixed to the real estate
security, such as special portable
equipment, furnishings, kitchen ware,
dining ware, eating utensils, movable
tables, and chairs, etc.

(6) Facilities contrary to cost con-
tainment measures defined in § 1944.215
(a) of this subpart.

(7) Refinancing debts of the applicant
except:

(i) As authorized in §§ 1944.235(c) and
1944.213(d)(1) of this subpart; or

(ii) When a nonprofit organization or
a State or local public agency appli-
cant already owns land on which a lien
exists and a subordination or release
cannot be obtained and the applicant
does not have the financial resources
necessary to obtain a release of the ex-
isting lien(s). In this situation, loan
funds may be used to obtain a release
of the land needed for the site of the
proposed project. The amount of funds
used for such purposes will be limited
to the amount necessary to obtain the
release but will not exceed this ‘‘as is’’
value of the land as determined in ac-
cordance with FmHA Instruction 1922–
B (available in any FmHA or its suc-
cessor agency under Public Law 103–354
office).

(8) Payment of any fee, charge or
commission to any broker, negotiator
or other person for the referral of a
prospective applicant or solicitation of
a loan.

(9) Payment of any fee, salary, com-
mission, profit, or compensation to an
applicant or to any officer, director,
trustee, stockholder, member, or agent
of an applicant except as provided in
§ 1944.212(j) of this subpart.

(10) Land which the applicant or a
member of an applicant/organization
owns or land which is owned by any
other organization in which any mem-
ber of the applicant/organization has
an interest, or has had an interest
within the last 3 years, including any
commission due on the sale thereof, ex-
cept as authorized in § 1944.212(c)(2) of
this subpart.

(11) Compensation to an applicant for
value of land contributed in excess of
the initial contribution as required by
paragraph (b) of this section.

(d) Obligations incurred before loan
closing. When an applicant files a
preapplication for a loan, the servicing
official will advise the applicant not to
start construction or incur any indebt-
edness until the loan is closed, except
for those cases involving interim fi-
nancing; the guidelines outlined in
§ 1944.235(c)(1) of this subpart will then
apply. During the period of
preapplication review and processing,
applicants will not take any actions
with respect to their applications
which would have an adverse impact on
the environment or limit the choice of
reasonable alternatives. This require-
ment does not preclude the applicant
from developing preliminary plans or
designs or performing other work nec-
essary to support an application for
Federal, State, or local permits or as-
sistance. If the applicant incurs debts
for work, materials, land purchase, or
other authorized fees and charges be-
fore the loan is closed, the State Direc-
tor may authorize the use of loan funds
to pay the debts when all of the follow-
ing conditions exist and debts were au-
thorized in writing by FmHA or its
successor agency under Public Law 103–
354 prior to their being incurred (mar-
ket studies will be exempt from this re-
quirement):

(1) The debts were incurred:
(i) After the applicant filed a written

preapplication for a loan with FmHA
or its successor agency under Public
Law 103–354;

(ii) Prior to the date of
preapplication as part of a
predevelopment loan specifically in-
tended as temporary financing from a
public agency or nonprofit organiza-
tion and the State Director secures
prior concurrence from the National
Office; or

(iii) Prior to the date of application
as part of a development loan made to
a State or local public agency specifi-
cally intended as temporary financing
and the State Director secures prior
concurrence from the National Office.
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(2) The applicant is unable to pay the
debts from its own resources or to ob-
tain credit from other sources and fail-
ure to authorize the use of loan funds
to pay the debts would impair the ap-
plicant’s financial position.

(3) The debts were incurred for eligi-
ble loan purposes.

(4) Contracts, materials, construc-
tion, and any land purchased meet
FmHA or its successor agency under
Public Law 103–354 standards and re-
quirements.

(5) Payment of the debts will remove
any liens which have attached and any
basis for liens that may attach to the
property on account of such debts.

(e) Limitations on cost increases. After
loan approval of a project involving
new construction or major rehabilita-
tion:

(1) No increase in per unit develop-
ment cost will be approved, whether
the circumstance causing the cost in-
crease occurs before, during, or after
the construction period, unless these
conditions were unforeseen factors be-
yond the owner’s control and the in-
crease in cost was approved by FmHA
or its successor agency under Public
Law 103–354 in writing before the ex-
pense was incurred. (In case of an
emergency, the requirement that the
cost be approved by FmHA or its suc-
cessor agency under Public Law 103–354
in writing before the expense is in-
curred is waived as long as the servic-
ing official is notified by the next
working day.) Such costs are:

(i) Design changes required by FmHA
or its successor agency under Public
Law 103–354 or State or local govern-
ment having jurisdiction over the de-
velopment of the project; or

(ii) Changes in financing approved by
FmHA or its successor agency under
Public Law 103–354.

(2) Any cost increase which cannot be
approved for funding by FmHA or its
successor agency under Public Law 103–
354 must be satisfied by the owner from
its own resources. Whenever there is
doubt as to the resulting effect of a
cost increase upon per unit develop-
ment cost, the cost increase request
may be conditionally approved pro-
vided:

(i) The owner agrees in writing to
provide any funds necessary in excess

of its initial contribution and the loan
amount to complete the project; and

(ii) The owner furnishes surety that
guarantees payment under the assur-
ance agreement in the form of a surety
bond, unconditional and irrevocable
letter of credit or cash which is put
into an interest or noninterest bearing
supervised bank account. Such funds
will not result in a lien on the project
or its operating income.

(3) Under no circumstances will a
cost increase request be approved with-
out concurrent agreement between
FmHA or its successor agency under
Public Law 103–354 and the applicant/
borrower as to how the cost increase
will be funded.

(f) New loans in areas with FmHA or its
successor agency under Public Law 103–
354, the Department of Housing and
Urban Development (HUD), or similar
type rental housing assistance—(1) Defi-
nitions. As used in this paragraph only.

(i) Similar type rental housing assist-
ance. Housing assistance provided by a
Federal, State or local agency or other
entity which provides very-low or low
income housing assistance. Vouchers
or tenant-based Section 8 assistance
are not considered similar rental hous-
ing assistance. The State Director will
determine if similar type rental hous-
ing assistance is available within his/
her jurisdiction and will coordinate ef-
forts under this paragraph.

(ii) Market area. See exhibit A–8 of
this subpart. When a difference in opin-
ion exists in the market area deter-
mined by FmHA or its successor agen-
cy under Public Law 103–354 personnel,
the applicant, market analyst, HUD, or
similar type rental housing provider,
for the purposes of this paragraph, the
market area established by FmHA or
its successor agency under Public Law
103–354 personnel will prevail.

(2) Applicability. A request for an
RRH/RCH loan to develop additional
housing units (regardless of type) in
the same market area with an FmHA
or its successor agency under Public
Law 103–354, HUD or similar rental
housing assistance project will not be
determined eligible/feasible, author-
ized, or approved when any of the fol-
lowing conditions exist:
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(i) Another RRH/RCH preapplication
in the same market area has been is-
sued an AD–622 inviting a formal appli-
cation; or

(ii) A previously authorized/approved
FmHA or its successor agency under
Public Law 103–354, HUD or similar
type rental housing assistance project
in the same market area has not been
completed or reached its projected oc-
cupancy level. For example, a recently
completed FmHA or its successor agen-
cy under Public Law 103–354 project is
85 percent occupied, reflecting a 15 per-
cent vacancy. The Form FmHA or its
successor agency under Public Law 103–
354 1930–7, ‘‘Multiple Family Housing
Project Budget,’’ approved when this
loan was obligated indicated a pro-
posed vacancy rate of 10 percent. In
this case, another project could not be
authorized until the recently com-
pleted project reached and sustained a
90 percent occupancy level; or

(iii) An existing FmHA or its succes-
sor agency under Public Law 103–354,
HUD or similar type rental housing as-
sistance project in the same market
area is experiencing high vacancies.
The State Director, without authority
to redelegate, will determine a reason-
able vacancy rate for this purpose on a
state, district or regional basis. Gen-
erally, a high vacancy rate would be in
the 5 to 10 percent range. For the pur-
pose of this paragraph, a high vacancy
rate due to documented mismanage-
ment will not be considered as a reason
to defer processing a viable loan re-
quest provided there is an adequate
market for the existing and proposed
units. In addition, substandard units or
excessive nonmarketable efficiency
apartments would not be a reason to
defer a viable loan request; or

(iv) A request for a Servicing Market
Rate Rent (SMR), or similar servicing
tool, as defined in subpart C of part
1930 of this chapter in the same market
is pending, or in effect and still needed;
or

(v) The need in the market area is for
additional rental assistance (RA) or
similar subsidy and not for additional
housing units. This can be evidenced by
similar rental housing in the market
area in which tenants are experiencing
rent overburden; existing projects in
the market area which are experienc-

ing vacancies due to lack of RA, Sec-
tion 8 or similar subsidy; high vacan-
cies in conventionally financed apart-
ments or other circumstances where
the market needs affordable housing
but not additional housing.

(3) Status. When a loan proposal/
project exists in the market area which
meets any of the criteria established in
paragraph (f)(2) of this section, a
preapplication submitted to FmHA or
its successor agency under Public Law
103–354 for the same market area will
be processed in accordance with this
paragraph and § 1944.231 of this subpart.
If the priority point score is sufficient
to warrant review, a preliminary deter-
mination of eligibility and feasibility
will be made. If the preapplication does
not appear eligible and/or feasible, the
proposal will be rejected and the appli-
cant provided appeal rights in accord-
ance with subpart B of part 1900 of this
chapter. If the proposal appears eligi-
ble and feasible, however, does not
meet the requirements of paragraph
(f)(2) of this section, the applicant will
be informed that the preapplication ap-
pears eligible and feasible, however,
further processing is deferred until
such time as the conditions of para-
graph (f)(2) of this section are not ap-
plicable. These preapplications may be
kept on hand subject to the same time
restrictions contained in § 1944.231(c) of
this subpart.

(4) Exceptions—(i) Categorical. A group
home for persons with disabilities is
exempt from the provisions of para-
graph (f)(2) of this section when exist-
ing housing in the market area is not
available or insufficient for their
needs.

(ii) Other. In unusual circumstances
where there is a compelling need for
additional housing in a market area,
the State Director may request an ex-
ception to the provisions of paragraph
(f)(2) of this section, to the Assistant
Administrator, Housing. Cir-
cumstances in which an exception
would be considered include, but are
not limited to: A colonia, or market
area which is located within a county,
designated under the Rural Housing
Targeted Set Aside (RHTSA) defined in
exhibit C to subpart L to part 1940 of
this chapter; a market area where an
applicant/borrower is only constructing
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a small fraction of the units (generally
less than 25 percent) proposed by the
original market analysis; or a market
area which is in need of housing as the
result of a natural disaster which de-
stroyed existing similar rental housing
units. The State Director will submit a
request for exception to the Assistant
Administrator, Housing, with clear
documentation to support the request.
The Assistant Administrator, Housing,
may authorize an exception at the re-
quest of the State Director or Director,
MFH/PD.

[53 FR 2159, Jan. 26, 1988, as amended at 53
FR 7491, Mar. 9, 1988; 54 FR 14337, Apr. 11,
1989; 55 FR 26644, June 29, 1990; 55 FR 29558
and 29561, July 20, 1990; 56 FR 2236, Jan. 22,
1991; 56 FR 66960, Dec. 27, 1991; 58 FR 44263,
Aug. 20, 1993; 59 FR 6887, Feb. 14, 1994]

§ 1944.214 Rates and terms.
(a) Interest. Upon request of the bor-

rower, the interest rate charged by
FmHA or its successor agency under
Public Law 103–354 will be the lower of
the interest rates in effect at the time
of loan approval or loan closing. If an
applicant does not indicate a choice at
the time of loan approval, the loan will
be closed at the interest rate in effect
at the time of loan approval. Interest
rates are specified in exhibit B of
FmHA Instruction 440.1 (available in
any FmHA or its successor agency
under Public Law 103–354 office).

(b) Amortization period. Each loan will
be scheduled for payment within a pe-
riod that is necessary to assure that
the loan will be adequately secured,
taking into account the probable de-
preciation of the security. The pay-
ment period will not exceed 50 years
from the date of the note, except as
provided in § 1944.223 for manufactured
housing.

§ 1944.215 Special conditions.
(a) Cost containment. To achieve af-

fordable rents and occupancy rates (not
considering rental assistance or similar
subsidies), all development costs will
be economical in nature and not in-
clude costs for unnecessary or elabo-
rate design features. Cost containment
is not to be interpreted as accepting
poor design or cheap construction.
Projects must provide the features and
amenities necessary for the lifestyles

of the tenants and members. Consider-
ation must be given to the cost/benefit
ratio when evaluating, recommending,
or requiring specific design features or
construction techniques. Life cycle
cost analysis will be employed to de-
termine the types of materials which
will reduce operation/maintenance
costs even though their initial costs
are higher. Operation and maintenance
costs factored into proposed operating
budgets will be adjusted accordingly.
The following guidelines are to be fol-
lowed when developing projects:

(1) Each State architect/engineer (A/
E) will compile and maintain data on
costs of all projects. Total project esti-
mates will be compared with estimates
available through the Marshall & Swift
computer program. These estimates,
along with the line item costs recorded
in FmHA or its successor agency under
Public Law 103–354’s Automated Multi-
Housing Accounting System (AMAS)
cost tracking system, will be used to
establish a benchmark for future
project costs. Any proposal that ex-
ceeds these costs must be carefully
evaluated for possible cost reductions.
The borrower will be responsible for re-
solving the differences in cost to bring
the project into line with the lesser of
the cost tracking system or Marshall &
Swift estimates. Final determinations
must be realistic, interrelated to main-
tenance and operation costs, and based
upon local conditions and common
sense. The State will consider cir-
cumstances such as high land costs, re-
mote rural areas, etc., which could
present a problem in achieving such an
alignment of costs. The AMAS cost
tracking system will be used to record
both estimates and actual line item
costs. At the time the preapplication
estimates are being examined by
FmHA or its successor agency under
Public Law 103–354, the percentages for
builder’s profit, general overhead, and
general requirements will be calculated
to determine if they are within the al-
lowable percentages established in this
paragraph. They will again be cal-
culated at the time the final estimates
are submitted to FmHA or its succes-
sor agency under Public Law 103–354.
Estimated amounts in excess of the al-
lowable percentages will be reduced to
the appropriate percentage. Once the
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final estimates are approved by FmHA
or its successor agency under Public
Law 103–354, payment of builder’s prof-
it, general overhead, and general re-
quirements will not exceed the esti-
mated amounts. Allowable percentages
for builder’s profit, general overhead,
and general requirements will not ex-
ceed 10 percent, 4 percent, and 7 per-
cent, respectively. This will not be in-
terpreted to mean that, if historical
percentages for these costs were below
10, 4, and 7, respectively, FmHA or its
successor agency under Public Law 103–
354 will allow the costs to be increased
automatically. Adequate justification
and documentation will be required to
approve an increase to 10, 4, or 7 per-
cent for cases where any of the costs
were previously below those levels.

(2) The elimination or reduction of
unnecessary delays in application proc-
essing can contribute to cost contain-
ment through lower interest and other
business expenses on land, inventory,
tests, design studies, etc. When reason-
able processing timeframes are estab-
lished, known and followed, appro-
priate time can be planned for prepar-
ing quality application and construc-
tion documents. This can result in bet-
ter instructions to the builder, fewer
errors and lower construction costs.

(3) Most materials and systems are
available in a range of qualities and
prices. The construction documents
will be carefully reviewed for specifica-
tions that require qualities or grades
higher than necessary. These specifica-
tions will be accepted only if fully jus-
tified and no reasonable alternatives
are available.

(4) Designs which employ standard
building material dimensions and re-
duce waste will be used.

(5) Sites will require a minimum
amount of site development work. The
State Director may authorize a site re-
quiring higher than normal site devel-
opment costs only if:

(i) The proposed site and site develop-
ment costs are less than the cost of the
normal site and site development costs;
or

(ii) There are no other sites available
in the market area with a lower com-
bined cost.

(6) All project site densities (units
per acre) will be within the following

ranges, regardless of site conditions
unless local zoning requirements dic-
tate otherwise:

Mini-
mum

Maxi-
mum

One-story buildings ........................................ 10 14
Two-story buildings ........................................ 14 18
Three or more story buildings ....................... 18 22

(i) For example: A 24-unit project
composed of two-story buildings must
have a site of at least 1.3 acres. FmHA
or its successor agency under Public
Law 103–354 will finance the purchase
and development of larger sites, but
not more than 1.7 acres. Ranges for
projects with a mixture of building
heights can be interpolated.

(ii) An exception may be made to this
provision only if the site in question is
the only site available in the market
area and its size, shape, or condition
makes a portion of the site unsuitable
for building. An exception to this re-
quirement must be granted by the
State Director or a designee. The appli-
cant must provide written documenta-
tion that no other sites are available.

(7) Sound judgment and common
sense must also be used in construction
inspections and final acceptance of
projects. Field staff involved in these
activities must be careful not to im-
pose additional or unreasonable re-
quirements on the builder that will in-
crease construction costs. States
should consider hiring enough con-
struction inspectors to provide more
than the required inspections and to
allow multiple unscheduled and unan-
nounced visits. The State Office may
also, with National Office authoriza-
tion, contract for inspection services to
deter deviations from the FmHA or its
successor agency under Public Law 103–
354-accepted construction documents.
Prefinal and final inspections must be
conducted by qualified FmHA or its
successor agency under Public Law 103–
354 personnel.

(8) Buildings will not include numer-
ous wall and roof breaks, unusual de-
signs requiring excessive corners and
foundation off-sets, or that require
more exterior entrances than abso-
lutely necessary. Designs will not be
considered acceptable that place dining
facilities in structures attached to the
main building when these amenities
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can be less expensively included within
the main structure.

(9) Buildings will not include roof
slopes less than 3/12 nor greater than 6/
12 unless otherwise required by local
authorities or in order to accommodate
severe weather conditions.

(10) The use of repeat designs will be
required from applicants whose archi-
tects have designed projects previously
approved by FmHA or its successor
agency under Public Law 103–354. This
does not mean ‘‘cloned’’ projects are
required throughout the State and/or
region. When a repeat design is being
used in the same community, the exte-
rior facade (such as color, siding mate-
rial, etc.) must be noticeably changed
except in the case of subsequent
phases. The State Office architect will
ensure that sufficient differences are
included in the proposed plans which
will preclude the appearance of
‘‘cloned’’ designs. ‘‘Predesigned’’ build-
ings must fit the basic existing con-
tours of the proposed site.

(11) The following facilities are con-
sidered nonessential and will not be in-
cluded in the loan unless required by
local codes or ordinances:

(i) Garages/covered parking;
(ii) Bay/box/picture or similar type

windows;
(iii) Fireplaces;
(iv) Community room furniture;
(v) Sliding glass/atrium or similar

type doors;
(vi) Materials atypical for the area;
(vii) Atriums/solariums;
(viii) Saunas;
(ix) Whirlpools;
(x) Gyms (facilities to accommodate

physical exercises may be included in
elderly projects without regard to this
restriction); and

(xi) Swimming pools.
(12) Other design features which will

only be accepted if determined cus-
tomary for the area are:

(i) Patios/balconies (minimum size
which will accommodate handicapped
accessibility);

(ii) Washer and dryer hookups in in-
dividual units; and

(iii) Washers and dryers in individual
units.

(13) The following is a list of allow-
able amenities according to the type of
units:

Family Elderly Congregate Group home

Active outdoor recreation ..................................................... Yes ................. No ................... No ................... Yes.
Carpet ................................................................................... Yes ................. Yes ................. Yes ................. Yes.
Central laundry facilities ....................................................... Yes ................. Yes ................. Yes ................. Yes.
Community rooms ................................................................ No ................... Yes ................. Yes ................. Yes.
Dishwashers ......................................................................... No ................... No ................... Yes 1 ............... 1 Yes.
Drapes/blinds/shades ........................................................... Yes ................. Yes ................. Yes ................. Yes.
Elevators for 2-story elderly ................................................. No ................... Yes ................. Yes ................. No.
Garbage disposals ............................................................... No ................... No ................... Yes 1 ............... 1 Yes.
Lawn sprinklers—financing will depend on geographic

area.

1 In central kitchens only.

(14) Total on-site parking spaces per
living unit will be within the following
ranges unless otherwise required by
local authorities:

NOTE: Additional spaces for visitors, staff,
or health care workers may be provided.

Family Elderly Congregate Group

Min Max Min Max Min Max Min Max

1.0 1.5 0.5 1.0 0.25 1.0 0.25 0.5

(15) Management, maintenance, and
community rooms should be in accord-
ance with Guide 2 of subpart A of part
1924 of this chapter (available in any

FmHA or its successor agency under
Public Law 103–354 office). Laundry
rooms should be no larger than nec-
essary to accommodate equipment, cir-
culation (including handicapped acces-
sibility) and areas for sorting and fold-
ing clothes.

(b) Type of housing. All housing will
be designed to:

(1) Be economically constructed and
not of elaborate design or materials.
All new construction will conform with
the applicable development standards
of § 1924.5(d)(1) of subpart A of part 1924
of this chapter. The gross square foot
living area of new units will be within
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the ranges listed below. Living area is
defined as: All enclosed space for the
unit (except unfinished storage space
for outdoor items and space needed for
heating and/or cooling equipment) and
measured from the exterior surface of
the framing of exterior walls and the
center line of interior party or corridor
walls. States should establish ranges
within these dimensions to be commen-
surate with unit sizes in the local mar-
ket. For example, when conventional
units in the market are at the low end
of FmHA or its successor agency under
Public Law 103–354’s range scale,
FmHA or its successor agency under
Public Law 103–354 will also build a
comparably smaller unit.

Type of unit

Minimum/
maximum
living area

(sq. ft.)

0-Bedroom Unit ................................................... 350–500
1-Bedroom Unit ................................................... 500–650
2-Bedroom Unit ................................................... 650–800
3-Bedroom Unit ................................................... 800–950
4-Bedroom Unit ................................................... 950–1100

(i) An additional 100 to 120 square
feet of living area may be added to the
4-bedroom unit guideline for each bed-
room in excess of four. Floor areas for
living and dining rooms should comply
with Guide 2 of subpart A of part 1924
of this chapter (available in any FmHA
or its successor agency under Public
Law 103–354 office). The maximum
square footage in congregate housing
units will not exceed 110 percent of the
minimum square footages listed above.

(ii) In townhouse units where living
area is on two floor levels of the unit,
the maximum gross square footage of
living area may be exceeded by up to 70
square feet, but only to the extent nec-
essary to accommodate interior stair-
ways.

(iii) Room sizes must be in compli-
ance with the applicable development
standard. Minimum room sizes may be
determined by the minimum areas in
Guide 2 of subpart A of part 1924 of this
chapter (available in any FmHA or its
successor agency under Public Law 103–
354 office).

(iv) Additional area to accommodate
energy conserving and solar heating
elements such as vestibules, heat
sinks, solar greenhouses, solar heat
storage devices and the like may be al-

lowed in excess of the stated maximum
size guidelines. However, such devices,
if included, must be justified on a cost
effective basis.

(2) Consist of multi-unit type housing
with two or more units and appropriate
related facilities except for the conver-
sion of section 502 inventory housing as
covered in § 1944.212(p) of this subpart,
manufactured homes and group homes.
Single family structures may be con-
sidered for cooperative housing
projects if economically feasible.

(3) Be residential in character and be
designed to meet the needs of eligible
tenants or members. Generally, struc-
tures should not be more than three
stories high. However, low-rise struc-
tures with elevators can be considered
when the following conditions exist:

(i) There is a serious shortage of suit-
able building sites, the number of units
needed cannot be built due to lack of
space on available suitable sites and
other building sites are not available.

(ii) Land costs are such that one- to
three-story construction would result
in a unit cost and rental/occupancy
rates in excess of what eligible tenants
and members can afford.

(iii) The number of stories proposed
for the structure is compatible with
other rental structures in the commu-
nity. If there are no other low-rise
rental structures in the community,
the proposed structure must be in char-
acter with surrounding structures.

(iv) The cost of the units should com-
pare favorably with one- to three-story
construction financed with RRH loans.
If the costs are higher, the loan will
not be approved until the FmHA or its
successor agency under Public Law 103–
354 State architect or engineer has re-
viewed the plans, specifications and
cost data to assure that further cost
savings cannot be achieved without
sacrificing the quality and service-
ability of the housing.

(v) Elevators will be provided in ac-
cordance with the applicable develop-
ment standards. If elevators are in-
cluded, the subsoil conditions of the
site must be adequate for the installa-
tion of elevators and sufficient service
personnel must be available in the area
for service and repair work.

(4) Provide kitchen and bath facili-
ties consistent with the size of the
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unit. For example, units with three or
less bedrooms typically can be de-
signed with one bath. However, town-
house units with three or more bed-
rooms where living area is on two
floors may contain bath facilities on
both levels. Kitchen facilities are re-
quired in all units; however, in con-
gregate housing, some or all of the
units may have limited facilities, such
as a cooktop with a small oven and re-
frigerator.

(5) Give maximum consideration to
energy conservation measures and
practices. To keep operating costs at a
minimum, units should be individually
metered for utilities unless adequate
justification is provided to show that it
would be infeasible.

(6) Meet the needs of tenants with
handicaps in rental projects. At least 5
percent of the units in the project or
one unit, whichever is greater, must be
accessible to or adaptable for persons
with physical handicaps. The percent-
age of the units provided may be modi-
fied if an applicant shows, through in-
formation obtained from a State, local
or independent agency or organization
serving people with handicaps, that a
different percentage of accessible or
adaptable units is appropriate. How-
ever, at least one accessible unit will
be provided. Adaptable units must be
constructed in accordance with the
Uniform Federal Accessibility Stand-
ards, sections 4.34.3 through 4.34.6.

(7) For covered dwellings, handicap
accessibility requirements will be met
as set forth in section 504 of the Reha-
bilitation Act of 1973 and the Fair
Housing Act.

(c) Deferred principal payments. (1)
When construction is funded by mul-
tiple advances from FmHA or its suc-
cessor agency under Public Law 103–
354, principal payments on the loan
will be deferred for the period of con-
struction.

(2) When an interim financed loan is
closed other than the first day of the
month, principal payments will be de-
ferred for the remaining period of the
month in which the loan is closed.

(3) When construction is substan-
tially complete and the project is
ready for full operation, or the total of
principal advances plus accrued inter-
est reaches the MDL, interest on the

advances will be accrued to the Amor-
tization Effective Date (AED) and will
be capitalized, establishing a new prin-
cipal (loan) amount.

(4) At loan obligation, the MDL will
be established according to § 1944.213(a)
of this subpart. When the final advance
on the loan is issued or the MDL is
reached, the Finance Office will:

(i) Accrue interest on all advances
through the last day of the month and
capitalize the interest as of the AED.
When there is a remaining obligation
balance, it will be canceled by the Fi-
nance Office.

(ii) Establish the new loan amount
and the borrower’s monthly payments
computed over the remaining term of
the loan.

(5) The District Office will:
(i) Contact the applicant and com-

plete Form FmHA or its successor
agency under Public Law 103–354 1944–
52, ‘‘Multiple Family Housing Promis-
sory Note.’’

(ii) Implement Form FmHA or its
successor agency under Public Law 103–
354 1944–7, ‘‘Multiple Family Housing
Interest Credit and Rental Assistance
Agreement,’’ at AED or when the
project is substantially complete and
ready for full operation, whichever is
later.

(d) Refinancing Loans. Each borrower,
except those borrower(s) whose loans
to build or acquire new units were
made pursuant to contracts entered
into on or after December 15, 1989,
must agree to refinance the unpaid bal-
ance of the loan when requested by the
Agency. The rates and terms of the re-
financed loan must be considered rea-
sonable by the Agency to enable the
borrower to offer the units to eligible
tenants and members at rates within
their payment ability. The refinancing
of a loan must comply with the restric-
tions indicated in § 1944.236(b)(5) of this
subpart, subpart F of part 1951, and
subpart E of part 1965 of this chapter.

(e) Loan resolution or loan agreement.
The loan resolution or loan agreement
contains provisions of policy and proce-
dure which should be carefully read,
fully understood by the applicant, and
executed by the applicant prior to loan
approval. If any provisions are not ap-
propriate to a particular case, proposed
substitute language must be approved
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by FmHA or its successor agency under
Public Law 103–354 and OGC. Subpart C
of part 1930 of this chapter provides for
the maintenance of certain accounts
and the pledge of housing income as se-
curity. It contains regulatory provi-
sions governing and giving FmHA or
its successor agency under Public Law
103–354 power to impose requirements
regarding the housing and related oper-
ations of the applicant. All sections
and requirements determined applica-
ble by OGC will form part of any other
loan resolution or agreement that may
be submitted by the applicant. These
are:

(1) Form FmHA or its successor agen-
cy under Public Law 103–354 1944–33,
‘‘Loan Agreement.’’

(2) Form FmHA or its successor agen-
cy under Public Law 103–354 1944–34,
‘‘Loan Agreement.’’

(3) Form FmHA or its successor agen-
cy under Public Law 103–354 1944–35,
‘‘Loan Resolution.’’

(f) Cooperative management. Consider-
ation must be given to the special con-
ditions of a cooperative housing struc-
ture concerning management. The fol-
lowing forms of management will be
recognized for cooperative housing.

(1) Self-management. The primary
management objective for small hous-
ing cooperatives. To achieve this, edu-
cation and training efforts should be an
on-going part of their early years of op-
eration. Accordingly, modest edu-
cational costs will be permitted in the
budget as a subheading under manage-
ment expenses. It is understood that,
in the beginning, it may be necessary
to obtain some outside services, such
as a bookkeeper. If so, then partial
self-management can be considered. It
will be necessary for a qualified non-
member (individual or organization) to
advise the board during the formative
years of the cooperative. Exhibits F
and G to this subpart will be used as a
guide for determining the qualifica-
tions of the adviser.

(2) Partial self-management. Certain
management and/or supervisory serv-
ices contracted from a technical serv-
ice organization, housing authority, or
management firm, etc. If this addi-
tional assistance does not enable the
cooperative to manage itself, then the

ultimate solution will have to be con-
tract management.

(3) Contract management. Profes-
sional services contracted for the day-
to-day supervision of cooperative oper-
ations. The board of directors would
develop the policies which would then
be administered by the management
agent.

(g) Cooperative membership fee. Coop-
erative housing is a form of home-
ownership. In order to promote a com-
mitment from prospective members,
cooperatives will require a membership
fee. The membership fee established by
the board of directors will be equal to
one month’s occupancy charge. Once
the fee has been established, that
amount will be uniformly applied to all
members. Members unable to pay a
cash membership fee should be per-
mitted to make monthly payments
without interest, until the membership
fee is paid; however, a cash payment of
at least $25 should be required at occu-
pancy. The period of payment on the
membership fee should not exceed 12
months.

(h) Cooperative limited equity. (1) RCH
loans will only be made to cooperatives
which limit the accumulation of eq-
uity. The limitations are designed to
maintain unit availability for low-in-
come people. In addition, all prospec-
tive members must have received, prior
to becoming an actual member, a
statement of the objectives of the co-
operative, debts and a declaration de-
scribing limited equity and what it will
mean to them. Exhibit H of this sub-
part will be used for this purpose. Lim-
ited equity is further described in ‘‘A
Guide to Cooperative Housing’’ Which
is to be given to prospective members.

(2) Inflation equity which accrues on
cooperative property is not considered
part of members’ limited equity and
will not be taken from the project
when a member vacates the project.

(i) Interest credits and rental assistance
(RA). (1) Borrowers may receive inter-
est credits if they meet the require-
ments outlined in exhibit B of subpart
C to part 1930 of this chapter.

(2) RA may be provided to eligible
tenants and members in eligible
projects in accordance with exhibit E
to subpart C of part 1930 of this chap-
ter.
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(3) At least 95 percent of RA units
available for newly constructed
projects must be used to assist very
low-income tenants and members. Up
to 5 percent can be used for low-income
tenants and members.

(4) Cooperative members must have
sufficient incomes to pay their man-
agement reserve charge. RA will not be
used for this purpose. Management re-
serve charge is further described in ex-
hibit A to this subpart.

(j) Nondiscrimination in use and occu-
pancy. The borrower will not discrimi-
nate or permit discrimination by any
agent, lessee or other operator in the
use or occupancy of the housing or re-
lated facilities because of race, color,
religion, age, sex, marital or familial
status, mental or physical handicap
(tenants must possess the capacity to
enter into a legal contract), or national
origin, in accordance with subpart E of
part 1901 of this chapter.

(k) Eligibility for occupancy. Loans
will be made on the basis of the hous-
ing being occupied by eligible tenants
and members as defined in § 1944.205 of
this subpart. Eligible tenants and
members must meet the requirements
of exhibit B of subpart C of part 1930 of
this chapter.

(l) Tenant and member certification.
Initial certification and recertifi-
cations will be executed on Form
FmHA or its successor agency under
Public Law 103–354 1944–8, ‘‘Tenant Cer-
tification,’’ in accordance with exhibit
B to subpart C of part 1930 of this chap-
ter.

(m) Supervision of borrowers. Super-
vision will be provided borrowers under
subpart C of part 1930 and subpart B of
part 1965 of this chapter.

(n) Establishing profit base on initial
investment. Applicants agreeing to oper-
ate on a limited profit basis will be
permitted a return not to exceed 8 per-
cent per annum on their initial invest-
ment determined at the time of loan
approval. For equity loans to avert pre-
payment, the rate of return and equity
position may be set in accordance with
§ 1965.213 of subpart E of part 1965 of
this chapter. This amount will be re-
flected in the loan agreement or loan
resolution and will not be changed once
it is determined. The initial invest-
ment may exceed the required con-

tribution in § 1944.213(b) of this subpart
and a return allowed on the excess in-
vestment if:

(1) Cash contributions made by the
applicant which, when added to the
FmHA or its successor agency under
Public Law 103–354 loan amount, are
not in excess of the security value of
the project.

(2) The value of the building site or
essential related facilities contributed
by the applicant up to the amount
which, when added to the FmHA or its
successor agency under Public Law 103–
354 loan amount, is not in excess of the
security value of the project. An ap-
praisal will be done by an FmHA or its
successor agency under Public Law 103–
354 employee authorized to make ap-
praisals or an FmHA or its successor
agency under Public Law 103–354 au-
thorized representative in accordance
with applicable FmHA or its successor
agency under Public Law 103–354 regu-
lations. Value of the applicant’s con-
tribution will be determined on an ‘‘as
is’’ basis less any amount owed on the
property.

(3) Borrowers receiving incentives to
avert prepayment may have the
amount of borrower equity redefined to
include the difference between the
value used in determining the incen-
tives and the balance of all loans, in-
cluding the equity loan, if any. Rede-
fined equity may be received only as a
part of an incentive offer developed
under § 1965.213 of subpart E of part 1965
of this chapter.

(o) Intergovernmental review. FmHA or
its successor agency under Public Law
103–354 will consider comments re-
ceived in accordance with 7 CFR part
3015, ‘‘Intergovernmental Review of De-
partment of Agriculture Programs and
Activities,’’ when making decisions on
loan applications. (See FmHA Instruc-
tion 1940–J, available in any FmHA or
its successor agency under Public Law
103–354 office.)

(p) Guidelines for preparing environ-
mental assessments and environmental im-
pact statements. All projects will com-
ply with subpart G of part 1940 of this
chapter.

(q) National flood insurance. The pro-
visions of the National Flood Insurance
Act of 1968, as amended by the Flood
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Disaster Protection Act of 1973 and Ex-
ecutive Order 11988, are applicable to
FmHA or its successor agency under
Public Law 103–354 authorities permit-
ting financing of housing now located
in, or to be located in, special flood or
mudslide-prone areas as designated by
the Federal Emergency Management
Administration (FEMA). Subpart B of
part 1806 of this chapter (FmHA In-
struction 426.2) and subpart G of part
1940 of this chapter will apply.

(r) Location of housing. (1) The loca-
tion of the project should expand the
supply of decent, safe, and sanitary
housing for very low-, low- and mod-
erate-income elderly persons and fami-
lies in a nondiscriminatory way. The
location should promote a greater
choice of housing opportunities in the
housing market area.

(2) Project locations should promote
an equal opportunity for the inclusion
of all groups regardless of race, color,
religion, sex, national origin, age, mar-
ital status, physical or mental disabil-
ity, or familial status, thereby opening
up nonsegregated housing opportuni-
ties for minorities.

(3) Except as otherwise permitted by
paragraph (r)(6) of this section, housing
projects must be located in residential
areas as part of established rural com-
munities where essential public facili-
ties (such as schools, hospitals and gen-
erally central water and sewer sys-
tems) and services (such as shopping,
medical, and pharmaceutical) are read-
ily available in close and convenient
proximity to the site. Public facilities
and services must be adequate to sup-
port the needs of the tenants and mem-
bers and the housing project. (See
FmHA Instruction 1922–B which is
available in any FmHA or its successor
agency under Public Law 103–354 of-
fice.)

(4) In order to provide housing at the
lowest cost possible, priority points in
accordance with § 1944.231 of this sub-
part will be given to loan requests in
which specific tracts of land will be do-
nated by States, units of local govern-
ment, public bodies, and nonprofit or-
ganizations, provided the following
conditions are met:

(i) The land is suitable for the pro-
posed housing and meets all FmHA or

its successor agency under Public Law
103–354 site criteria; and

(ii) Site development costs of the do-
nated site do not exceed the cost of
purchasing an alternative site and the
site development costs for the alter-
native site. For example, if the site de-
velopment costs of the donated site are
$50,000 and purchasing an alternative
site would cost $20,000 and $15,000 to de-
velop, donation of the site would not be
cost effective or qualify for additional
priority points; and

(iii) Due to no land cost, the overall
cost of the project has been reduced
compared to similar type projects; and

(iv) The donor of the site has owned
the site for at least 1 year. The State
Director may waive the 1-year restric-
tion when it is clearly documented
that the donation of the land was not
intended to circumvent the provisions
of this paragraph; and

(v) A return on investment is not
paid to the borrower for the value of
the donated land nor is the value of the
land considered as part of the borrow-
er’s contribution; and

(vi) There is no identity of interest
between the donor of site (including
any members of the donor entity) and
the applicant for the loan (including
any members of the applicant entity);
or

(vii) In cases where there is an iden-
tity of interest between the donor of
the site (including any members of the
donor entity) and the applicant for the
loan (including any members of the ap-
plicant entity), the applicant meets the
requirements of § 1944.231(i)(6) of this
subpart.

(5) Noncontiguous rental sites. (i)
Noncontiguous sites within the same
community may be considered if fea-
sible. Each site must meet all FmHA or
its successor agency under Public Law
103–354 site criteria and an appraisal
must be made on each site in accord-
ance with subpart B to part 1922 of this
chapter (available in any FmHA or its
successor agency under Public Law 103–
354 office). The units must be managed
under one management plan with one
loan agreement/resolution.

(ii) If a small community cannot sup-
port a project containing enough units
to make it cost effective or in cases in-
volving conversion of 502 inventory
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units, FmHA or its successor agency
under Public Law 103–354 will consider
a project which includes more than one
site in the same or different commu-
nities. The State Office and applicant
must mutually agree that the location
of the sites will not adversely effect
the efficiency of management and serv-
icing of the projects. The requirements
of paragraph (r)(5)(i) of this section
will also apply.

(6) FmHA or its successor agency
under Public Law 103–354 will consider
financing new construction or the pur-
chase and rehabilitation of existing
structures (in accordance with
§ 1944.212(b) of this subpart) located in
the downtown business areas of rural
communities that have established a
comprehensive strategy for meeting
their community development and
housing needs. That strategy must in-
clude the redevelopment, rehabilita-
tion, restoration or revitalization of
the downtown business area. The pro-
posed project site must be located
within the downtown business redevel-
opment/revitalization area and the fol-
lowing conditions must be met:

(i) Essential public facilities (such as
schools, hospitals and generally central
water and sewer systems) and services
(such as shopping, medical and phar-
maceutical) must be readily available
in close and convenient proximity to
the site and must be adequate to sup-
port the needs of the tenants and mem-
bers and the housing project.

(ii) The community must have an of-
ficial short-term community develop-
ment and housing plan which sets forth
its comprehensive strategy for meeting
identified community development and
housing needs. The plan will include
the need for eliminating and prevent-
ing economic decay, slums or blight;
the need of benefiting the lower-in-
come population; or other community
development needs having a particular
urgency. The strategy should include a
community-wide component which de-
scribes the development strategy of the
governing body, the major objectives
the governing body seeks to accom-
plish, the priorities it has established,
the factors taken into account in se-
lecting areas for treatment and the an-
ticipated public and private sources of
funds necessary to conduct the treat-

ment of each area selected. In addition,
the plan should contain the following
component strategies:

(A) Neighborhood revitalization: The
strategy for alleviating physical dete-
rioration, maintaining viable neighbor-
hoods and stimulating investment to
upgrade neighborhoods affected by
blight and deterioration.

(B) Housing: The community-wide
strategy to improve housing conditions
and to meet the housing assistance
needs that have been identified. Ref-
erence to any current Department of
Housing and Urban Development ap-
proved housing assistance plan would
be helpful as part of this component
strategy.

(C) Economic development: The strat-
egy for attracting private investment
in the business community and for
solving the critical problems which
may be the result of a stagnating or de-
clining tax base or from population
outmigration.

(iii) Evidence must be presented from
the local governing body verifying that
the community has adopted, through
resolution or other official act, the
community development and housing
plan referenced in paragraph (r)(6)(ii)
of this section. A copy of the adopted
plan should be made available to
FmHA or its successor agency under
Public Law 103–354. While it is not nec-
essary that the downtown redevelop-
ment/revitalization area be formally
designated as an urban renewal or
other similar area, evidence supporting
a local determination that the down-
town business area meets the criteria
established in the community develop-
ment and housing plan must be main-
tained in the locality’s records. Docu-
mentation received from the local gov-
erning body must also identify the site
or structure involved in the applicant’s
proposal as part of or essential to the
downtown redevelopment/revitaliza-
tion area.

(iv) Evidence must be presented to
FmHA or its successor agency under
Public Law 103–354 verifying the in-
tended commitment of public and pri-
vate resources which will be available
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for completing any other integrally re-
lated redevelopment/revitalization ac-
tivities being undertaken in the down-
town business area along with the ap-
plicant’s proposed project.

(v) Prior review and concurrence
must be received from the National Of-
fice before the State Director or servic-
ing official authorizes the applicant to
develop a complete application. All of
the information required in paragraph
(r)(6) of this section must be provided
by the applicant before National Office
review.

(7) The property for which a loan is
made must be located in a rural area as
defined in § 1944.10 of subpart A of part
1944 of this chapter. However, if the
area where the site is located has
changed from rural to nonrural in ac-
cordance with the most current official
census figures, preapplications received
before the date the area was deter-
mined nonrural will be processed as ex-
peditiously as possible and loans closed
if the applicants are otherwise eligible.
Such loans must still be eligible and
feasible, and processed in accordance
with § 1944.231 of this subpart, including
rating and ranking for potential au-
thorization.

(s) Clean Air Act and Water Pollution
Control Act Requirements. When the con-
tract exceeds $100,000, the contractor
will comply with all applicable stand-
ards, orders or requirements issued
under section 306 of the Clean Air Act
(42 U.S.C. 1857(h)), section 508 of the
Clean Water Act (33 U.S.C. 1368), Exec-
utive Order 11738, and Environmental
Protection Agency (EPA) regulations
40 CFR part 15 which prohibit the
awarding of nonexempt Federal con-
tracts, grants or loans to facilities in-
cluded on EPA’s list of violating facili-
ties. The contractor will report viola-
tions to the EPA.

(t) Concurrence with construction con-
tracts. A construction contract between
the borrower and contractor for devel-
opment of a project will contain a pro-
vision that it is not in full force and ef-
fect until the State Director concurs in
writing in the form, content and execu-
tion of the contract. Before loan clos-
ing or before the start of construction,
whichever occurs first, the State Direc-
tor or his/her delegate will concur with
the contract form, content and execu-

tion by including the following para-
graph at the end of the contract:

‘‘The Farmers Home Administration or its
successor agency under Public Law 103–354,
as a potential lender or insurer of funds to
defray the costs of this contract, and with-
out liability for any payments thereunder,
hereby concurs with the form, content, and
execution of this contract.’’

Date —————————————————————

Farmers Home Administration or its succes-
sor agency under Public Law 103–354

By: —————————————————————

Title: ————————————————————

(u) Historic preservation requirements.
The servicing official must take the
necessary action to assure that the ap-
plicant will comply with the provisions
of subpart F of part 1901 of this chap-
ter. This regulation concerns compli-
ance with the National Historic Preser-
vation Act of 1966, the Archeological
and Historic Preservation Act of 1974
(Public Law 93–291), and Executive
Order 11593 dated May 13, 1971.

(v) Uniform Relocation Assistance and
Real Property Acquisition Act of 1970.
Public bodies and agencies which have
the power of eminent domain and/or
condemnation must comply with the
requirements of this Act. The applicant
must provide assistance for relocation
of displaced persons from a site on
which a project will be located. RHS
loan funds may be increased over and
above the appraised value of the prop-
erty to cover costs incurred in the relo-
cation of displaced persons. Until in-
structions are published by the Na-
tional Office, the Department regula-
tions found at part 21 of this title
should be followed and the National Of-
fice should be consulted for guidance in
developing an RRH or RCH loan for a
project affected by this Act. Generally,
if there are alternative sites of equal
quality which meet the Agency’s re-
quirements, the site with the least re-
location impact will be selected.

(w) Rental assistance (RA) and market
feasibility. (1) As evidence of market
feasibility, an applicant that proposes
a project which is expected to use RHS
RA units will only be required to dem-
onstrate that a market exists for ten-
ants or members eligible for the RA.

(2) To evidence market feasibility for
projects which are expected to use RA
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from sources other than RHS, appli-
cants will be required to demonstrate
that:

(i) The assistance will be provided for
at least 5 years.

(ii) A market exists for persons and
families eligible for the assistance. The
amount of the RA to be provided must
be considered when determining the
number of families that would be in-
come eligible for the project.

(iii) For the term of the loan remain-
ing after RA is no longer available, an
adequate rental market exists for the
project without the assistance.

(iv) During the term of the RA con-
tract, the provider will make available
the amounts required at least annu-
ally.

(3) Feasibility for projects receiving
tax credits will require a more exten-
sive examination since tax credits are
predicated on renting to very-low in-
come persons. Applicants choosing to
apply for tax credits will be responsible
for identifying the amount of tax cred-
its it anticipates requesting from the
State, as well as the income percentage
on which the credits will be based, and
the percentage of units targeted for tax
credit eligible persons. The market
study must substantiate the presence
of persons whose incomes would qualify
for tax credits who cannot afford the
basic rent and those persons whose in-
comes are tax credit eligible but who
are still able to afford the basic rent.

[56 FR 65981, Dec. 20, 1991, as amended at 58
FR 38924, July 21, 1993; 58 FR 40953, July 30,
1993; 58 FR 44265, Aug. 20, 1993; 59 FR 6887,
6897, Feb. 14, 1994; 59 FR 49346, Sept. 28, 1994;
61 FR 39851, July 31, 1996]

§§ 1944.216–1944.220 [Reserved]

§ 1944.221 Security.

(a) Mortgage. Each loan will be se-
cured in a manner that adequately pro-
tects the financial interest of the Gov-
ernment. A first mortgage, except as
indicated in paragraphs (a)(1) and (3) of
this section, will be taken on the prop-
erty purchased or improved with the
loan.

(1) A second mortgage will be taken
on a site developed with prior loan(s)
when a subsequent loan is made to
complete or finish out units on the site

or when a second initial loan is made
to develop units on a contiguous site.

(2) Personal liability will not be re-
quired for the members or stockholders
of any corporation or trust or any part-
ners in a limited partnership. Personal
liability will be required of all mem-
bers of other partnerships. For limited
partnerships, the State Director will
obtain the advice of the Regional At-
torney as to any modifications needed
in the promissory note and mortgage.

(3) If it is impossible or inadvisable
for an applicant which is a public or
quasi-public organization to give a real
estate mortgage, the security to be
taken will be determined by the Na-
tional Office upon the recommendation
of the State Director. The State Direc-
tor should consult OGC as to whether
the proposed security is legally permis-
sible.

(b) Financing statement. To secure the
FmHA or its successor agency under
Public Law 103–354 loan, each borrower
will execute Form FmHA or its succes-
sor agency under Public Law 103–354
440–25, ‘‘Financing Statement,’’ and a
security agreement at loan closing
pledging all revenue from the housing
project. This includes any FmHA or its
successor agency under Public Law 103–
354 RA payments State or private RA
payments and/or rent or occupancy
payments.

(c) If a bond is used in lieu of a prom-
issory note to evidence a loan, it must
be sent to the National Office for re-
view prior to loan closing. OGC must
also review the proposed bond.

[53 FR 2159, Jan. 26, 1988, as amended at 56
FR 2238, Jan. 22, 1991]

§ 1944.222 Technical, legal, and other
services.

(a) Appraisals. When real estate is
taken as security, the property will be
appraised without regard to such fac-
tors as race, color, religion, sex, handi-
cap, marital or familial status, or Na-
tional origin, and it is unlawful to use
an appraisal where the person knows,
or reasonably should know, that the
appraiser improperly took into consid-
eration the factors indicated above.
Appraisals for FmHA or its successor
agency under Public Law 103–354 will
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be done by the multiple housing ap-
praiser or a designated contract ap-
praiser authorized to make real estate
appraisals. If security involves less
than five rental units, the property
will be appraised under subpart C of
part 1922 of this chapter. For security
involving five or more rental units, the
appraisal will be made under FmHA In-
struction 1922–B (available in any State
or servicing office). Form FmHA or its
successor agency under Public Law 103–
354 1922–7, ‘‘Appraisal Report for Multi-
Unit Housing,’’ will be completed to
show the depreciated replacement
value of all the buildings existing or to
be constructed on the property to be
taken as security.

(b) Architectural and engineering serv-
ices. (1) Housing and related facilities
will be planned and developed in ac-
cordance with subparts A and C of part
1924 of this chapter. The housing will
be designed to meet the needs of the
types of persons who will likely occupy
it.

(2) A written contract for architec-
tural services will be required as out-
lined in subpart A of part 1924 of this
chapter.

(c) Construction and development poli-
cies. Construction and development will
be performed in accordance with sub-
part A of part 1924 of this chapter
(FmHA Instruction 1924–A), available
in any FmHA or its successor agency
under Public Law 103–354 office.

(d) Compliance with Federal, State and
local codes, regulations and ordinances.
Planning, construction and operation
of housing financed with an RRH or
RCH loan will conform with applicable
laws, ordinances, codes and regulations
(including any licensing required gov-
erning such matters as construction,
heating, plumbing, electrical installa-
tion, fire prevention, health, sanita-
tion, use and occupancy).

(e) Contracts for legal services. On
projects requiring extensive legal serv-
ices, the applicant must have a written
contract if loan funds will be use for
these services. All contracts will be
subject to review and concurrence by
FmHA or its successor agency under
Public Law 103–354 and should be sub-
mitted to FmHA or its successor agen-
cy under Public Law 103–354 before exe-
cution by the applicant. Contracts will

provide for the types of services to be
performed and the amount of the fees
to be paid, either in lump-sum on the
completion of all services or in install-
ments as services are performed.

(f) How to apply for a rural rental or
rural cooperative housing loan. Exhibit A
may be used as a guide for applicants
applying for loans. Extra copies may be
obtained from FmHA or its successor
agency under Public Law 103–354.

(g) Optioning of land. If a loan in-
cludes funds to purchase real estate,
the applicant must obtain an option on
the parcel to be purchased from the
current owner of public record. Form
FmHA or its successor agency under
Public Law 103–354 440–34, ‘‘Option to
Purchase Real Property,’’ or other op-
tion form with provisions acceptable to
FmHA or its successor agency under
Public Law 103–354 and the applicant
may be used. When an option form
other than Form FmHA or its succes-
sor agency under Public Law 103–354
440–34 is used, a provision should be in-
cluded indicating that it is contingent
upon FmHA or its successor agency
under Public Law 103–354 making a
loan to the buyer. After the loan is ap-
proved, the servicing official will have
Form FmHA or its successor agency
under Public Law 103–354 440–35, ‘‘Ac-
ceptance of Option,’’ or other appro-
priate form of acceptance completed,
signed and mailed to the seller.

(h) Title clearance and legal services.
When the applicant is an organization
or an individual with special title or
loan closing problems, title clearance
and legal services will be obtained in
accordance with instructions from
OGC. In other cases, the provisions of
subpart A of part 1944 and subpart B of
part 1927 of this chapter regarding title
clearance and legal services will apply.

(i) Use of and accountability for loan
funds. Loan funds and any funds fur-
nished by the borrower for eligible loan
purposes may be deposited in accord-
ance with the loan agreement or loan
resolution and the provisions of sub-
part A to part 1902 and subpart C to
part 1930. Collateral for deposit of
funds will be pledged in accordance
with § 1902.7 of subpart A of part 1902 of
this chapter. Funds furnished by the
borrower for the purchase of special
equipment and furnishings to be used
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in connection with the project, for
which loan funds cannot be used,
should not be deposited in the super-
vised bank account with loan funds.
Withdrawals of funds from the super-
vised bank account may be made only
for eligible loan purposes.

(j) Insurance. The loan approval offi-
cial will determine the minimum
amounts and types of insurance the ap-
plicant will carry.

(1) Fire and extended coverage will be
required on all buildings included in
the security for the loan in accordance
with subpart A of part 1806 of this
chapter (FmHA Instruction 426.1) and
subpart C of part 1930 of this chapter.

(2) Suitable worker’s compensation
insurance will be carried by the appli-
cant for all its employees.

(3) The applicant will be advised of
the possibility of incurring liability
and encouraged or required, when ap-
propriate, to obtain liability insurance.

(4) Flood insurance will be required
on all buildings located in or to be lo-
cated in special flood or mudslide
prone areas in accordance with subpart
B of part 1806 (FmHA Instruction 426.2).

(k) Surety bonding and fidelity cov-
erage. (1) The provisions of subpart A of
part 1924 of this chapter pertaining to
surety bonds are applicable to RRH and
RCH loans. When interim financing is
used during the construction period,
the decision concerning whether or not
to require surety bonds is the interim
lender’s. If the interim lender decides
not to require surety bonds, a bond
waiver is not required from the Na-
tional Office.

(2) If the applicant is an organiza-
tion, it will see that fidelity coverage
is in place on any personnel entrusted
with the receipt, custody and disburse-
ment of any project monies, securities,
or readily salable property other than
money or securities. Fidelity coverage
will be in force as soon as there are as-
sets in the organization in accordance
with the provisions described at para-
graph XV A of exhibit B of subpart C of
part 1930 of this chapter.

(l) Previous participation certification.
All principals and affiliates are re-
quired to submit a properly completed
Form HUD–2530/FmHA 1944–37, ‘‘Pre-
vious Participation Certification.’’ Ar-
chitects and attorneys who have any

interest in the project other than an
arms length fee arrangement for pro-
fessional services are also considered
principals. The forms will be completed
and processed in accordance with in-
structions attached to the form.

[53 FR 2159, Jan. 26, 1990, as amended at 55
FR 6245, Feb. 22, 1990; 55 FR 26644, June 29,
1990; 55 FR 35895, Sept. 4, 1990; 56 FR 2238,
Jan. 22, 1991; 58 FR 40953, July 30, 1993; 58 FR
44265, Aug. 20, 1993; 59 FR 6890 and 6896–6897,
Feb. 14, 1994]

§ 1944.223 Supplemental requirements
for manufactured home project de-
velopment.

This section includes additional pro-
visions that apply to the making of
loans for manufactured home rental
and cooperative project development.
This section will apply in addition to
all other applicable requirements con-
tained elsewhere in this subpart. All
references in this subpart to projects
and housing for rent to eligible tenants
will also mean the rental of sites with
manufactured homes within a rental
project development.

(a) Eligible projects. When a loan is
closed on a manufactured home
project, the borrower will have con-
structed and completed, pursuant to a
commitment given in accordance with
§ 1944.235(c)(2) of this subpart, such
project designed principally for rental
or cooperative use for manufactured
homes, and conforming to the develop-
ment, installation and set-up require-
ments of exhibit J to subpart A of part
1924 of this chapter.

(1) The borrower must be the first
owner purchasing the manufactured
homes for purposes other than resale.

(2) The project must include two or
more continguous sites with dwelling
units. Each manufactured home unit
must not have been previously occu-
pied as a residence or for any other
purpose and be less than 1 year old
from date of manufacture.

(3) A project is not eligible if the pur-
pose of the loan is to refinance the
project, except as provided in
§ 1944.212(l) of this subpart.

(4) A loan may be made to rehabili-
tate manufactured home units of an ex-
isting project only if the units to be re-
habilitated are currently financed by

VerDate 06-MAR-97 10:49 Mar 12, 1997 Jkt 174019 PO 00000 Frm 00464 Fmt 8010 Sfmt 8010 E:\CFR\174019.050 174019



465

RHS, RBS, RUS, FSA, USDA § 1944.223

FmHA or its successor agency under
Public Law 103–354 under this subpart.

(5) An eligible project may include
the purchase of the real property of an
existing project which will be redevel-
oped with the placement of new, pre-
viously unoccupied, manufactured
homes conforming to the development,
installation and set-up requirements of
exhibit J to subpart A of part 1924 of
this chapter.

(b) Loan limitations. The maximum
loan amount will be determined in ac-
cordance with § 1944.213 of this subpart
as applicable.

(c) Rates and terms. The amortization
period of each loan will not exceed the
economic life of the security, taking
into account probable depreciation.
However, under no circumstance will
the amortization period for a loan
made under this section exceed 30 years
from the date of the promissory note.

(d) Security. A mortgage or deed of
trust will be taken on the entire prop-
erty purchased or improved with the
loan. The encumbered property must
be covered under a standard real estate
title insurance policy or attorney’s
title opinion that identifies the project
(including the manufactured homes) as
real property and insures or indem-
nifies against any loss if the manufac-
tured home is determined not to be
part of the real property. The property
must be taxed as real estate by the ju-
risdiction where the project is located
if such taxation is permitted under ap-
plicable law when the loan is closed.

(e) Property requirements. (1) Con-
struction and development of the
project, including related facilities
constructed or erected on the security
property, will be in accordance with
§ 1944.222(d) of this subpart and exhibit
J to subpart A of part 1924 of this chap-
ter.

(2) Manufactured home projects will
be designed to provide for a desirable
residential environment. Innovative
and imaginative design is encouraged.
Stylized patterns and monotony will be
avoided. All property improvements
will relate to the individual character-
istics of the land. The project, includ-
ing structures, streets, and all site im-
provements, should be harmoniously,
efficiently and conveniently arranged

in relation to the topography and the
shape of the property.

(3) The borrower will not use or per-
mit the use of any portion of the secu-
rity property for demonstrating mobile
home models for sale promotion pur-
poses.

(4) The manufactured home, when
placed on site, will have floor space
area of not less than 400 square feet,
and a width of 12 feet or more for single
wide and 20 feet or more for a double
wide unit. The unit must:

(i) Be placed on a site-built perma-
nent foundation that meets or exceeds
applicable requirements of the FmHA
or its successor agency under Public
Law 103–354 adopted standards which
are identified in exhibit J to subpart A
of part 1924 of this chapter or other
building codes approved by FmHA or
its successor agency under Public Law
103–354.

(ii) Be permanently attached to the
foundation by anchoring devices ade-
quate to resist all loads identified in
exhibit J to subpart A of part 1924 of
this chapter or other building codes ap-
proved by FmHA or its successor agen-
cy under Public Law 103–354.

(iii) Be constructed in compliance
with FmHA or its successor agency
under Public Law 103–354 thermal per-
formance construction standards as
specified in exhibit D to subpart A of
part 1924 of this chapter. The unit must
have an affixed label as specified in
paragraph XIV(c)(3) of exhibit F to sub-
part A of part 1944 of this chapter indi-
cating that the unit is constructed to
FmHA or its successor agency under
Public Law 103–354 thermal require-
ments for the appropriate winter de-
gree days.

(iv) Be constructed in compliance
with applicable standards and manuals
adopted by FmHA or its successor
agency under Public Law 103–354 as evi-
denced in part A, paragraph V of ex-
hibit J to subpart A of part 1924 of this
chapter. All units must conform to the
HUD ‘‘Federal Manufactured Home
Construction and Safety Standards,’’
and be identified by an affixed certifi-
cation label according to exhibit J to
subpart A of part 1924 of this chapter.

(f) Special warranty requirements. The
general contractor or dealercontractor,
as applicable, must provide a warranty
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in accordance with the provisions of
§ 1924.9(d) of subpart A of part 1924 of
this chapter.

(1) The warranty will provide that
the manufactured homes, foundations,
positioning and anchoring of the units
to their permanent foundations, and all
contracted improvements are con-
structed in substantial conformity
with applicable approved plans and
specifications.

(2) The warranty will also include
provisions that the manufactured
homes sustained no hidden damage
during transportation and, for double-
wide units, that the sections were prop-
erly joined and sealed.

(3) The general contractor or dealer-
contractor must warrant that the man-
ufacturer’s warranty is in addition to
and not in derogation of all other war-
ranties, rights and remedies that the
borrower may have.

(4) The seller of the manufactured
homes will deliver to the borrower the
manufacturer’s warranty. The war-
ranty will identify the units by serial
number.

[53 FR 2159, Jan. 26, 1988, as amended at 55
FR 29561, July 20, 1990; 56 FR 2239, Jan. 22,
1991]

§ 1944.224 Supplemental requirements
for congregate housing and group
homes.

This section includes additional pro-
visions that apply to the making of
loans for congregate housing and group
homes. It will apply in addition to all
other applicable requirements con-
tained elsewhere in this subpart. Con-
gregate housing and group homes are
types of section 515 RRH that require a
broader commitment from applicants
to ensure that needed and desired serv-
ices will be provided when requested by
prospective tenants. The concept may
not be desired or feasible in all market
areas. Congregate housing is unique
and has many components. It is not
merely an elderly housing project with
services. It must be designed and man-
aged to meet the needs of aging ten-
ants. The management of congregate
housing requires supervision of support
services and more interaction and con-
sultation with tenants. We strongly
recommend that applicants who have
not dealt with this type of housing ob-

tain assistance from organizations or
individuals who have experience in
planning and designing congregate
housing.

(a) Congregate housing. Congregate
housing will create an environment
that will assist individuals who request
services to maintain their independ-
ence longer by making available nutri-
tious meals and other services that can
help enhance their independence. Con-
gregate housing will also help people
who need some services to extend an
independent lifestyle.

(1) Eligible tenants. Eligible tenants
are described in § 1944.205 of this sub-
part and paragraph VI A of exhibit J of
subpart C of part 1930 of this chapter.

(2) Design criteria. Applicants must
pay particular attention to the layout
of the structure and the effect of design
elements on project management and
ongoing operations. Applicants should
engage the services of an architect ex-
perienced in congregate design. The
initial planning of congregate housing
should include input on design consid-
erations from project management to
prevent the potential long-term affects
of poorly conceived design on oper-
ations. Congregate housing must be
planned and developed in accordance
with subparts A and C of part 1924 of
this chapter. In addition, it must meet
the following design criteria:

(i) Applicants must pay particular at-
tention to the site requirements con-
tained in § 1944.215(r) of this subpart.
Congregate housing should be located
as close to services and shopping as
possible, considering the availability of
affordable residential sites. The time it
takes to reach services is also impor-
tant especially when considering po-
tential medical emergencies.

(ii) Facilities needed to accommodate
the services described in § 1944.224 (a)(5)
of this subpart must be designed in ac-
cordance with acceptable practices.
Specific design guidelines are provided
in chapter 1 of guide 2 of subpart A of
part 1924 of this chapter. These facili-
ties may be larger than necessary to
meet the tenants’ requirements if they
are needed in the community and other
sources of funds are available to pay a
pro rata share of the cost.
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(iii) The design must accommodate
the needs of the individuals the hous-
ing is designed to serve. The walkways
and corridors between living units and
the support service facilities must be
safe, comfortable and minimal in
length. Handrails that comply with the
Uniform Federal Accessibility Stand-
ards must be provided on at least one
side of all public corridors.

(iv) Areas used by the tenants will be
separated as much as possible from
areas needed for delivery of food and
supplies and other building services.
Interior spaces and finish materials
must be residential in character and
designed to help prevent tenants from
becoming disoriented within the build-
ing(s).

(v) Emergency lighting must be pro-
vided in every public space, corridor,
stairway, elevator and other means of
egress.

(vi) The entrances to all living units
must be on a route accessible to indi-
viduals with handicaps. Living units
accessible only via exterior steps or in-
terior stairs will not be acceptable.

(vii) The size of rooms and spaces in
the living units must be comparable to
units provided in other housing for the
elderly. Kitchen facilities must be pro-
vided in all living units and include, as
a minimum, a cooktop, oven, sink, re-
frigerator and a food preparation sur-
face.

(viii) The bathroom and one bedroom
in each living unit, and any public toi-
let rooms, must be furnished with an
emergency call system that is appro-
priate for the size and management of
the housing facility.

(3) Limitation on use of loan funds.
Loan funds cannot be used for:

(i) Items which do not become affixed
to the real estate security, such as spe-
cial portable equipment, furnishings,
kitchen bars, dining ware, eating uten-
sils, movable tables and chairs, etc.
Congregate housing projects require
additional items that will not become
affixed to the real estate. Developers
are responsible for ensuring that these
items are made available to the
project. The initial operating capital
can be used for these items in accord-
ance with § 1944.211(a)(6)(i) of this sub-
part.

(ii) Specialized equipment for train-
ing and therapy.

(iii) Operating capital for a central
dining facility.

(4) Management of congregate projects.
Applicants must meet the provisions of
exhibit J of subpart C of part 1930 of
this chapter in managing congregate
housing and are encouraged to review
exhibit J before completing a loan ap-
plication. In addition to the elements
of managing a typical RRH project,
congregate housing requires increased
management experience and skills. De-
livery of services, counseling with ten-
ants, and the decisionmaking process
of tenant selection add a unique dimen-
sion to prudent management. The suc-
cess or failure of a project will rely
heavily upon management’s specialized
management and marketing skills and
abilities and delivery of services. Ap-
plicants who are not experienced with
congregate housing must seek assist-
ance from organizations or individuals
experienced with congregate issues in
developing the management and servic-
ing plans. A separate plan detailing the
delivery of services must be submitted
with the preapplication. If the appli-
cant will be the service provider, it
must also submit separate budgets for
operation and maintenance of the
project and services.

(5) Support services. Exhibit E of this
subpart must be addressed in planning
services. Adequate services must be of-
fered to assist tenants in living inde-
pendently and be reasonably priced to
ensure affordability by very low- and
low-income tenants of the tenant base
as defined in paragraph III of exhibit J
of subpart C of part 1930 of this chap-
ter. A wide variety of services may be
offered; however, the following services
must be provided:

(i) Meals. Since some tenants will de-
pend on the meal service as their only
sustenance, at least one cooked meal a
day, 7 days a week, must be provided.
There may be cases where the meal
provider does not furnish meals on a
daily basis. On days the meal provider
does not furnish meals, an alternate
source must provide meals to tenants
who are not inclined to prepare their
own meals. The following conditions
apply to meals:
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(A) To ensure that the meals are
wholesome and meet the needs of indi-
vidual tenants, a professionally trained
dietitian or nutritionist must be in-
volved in planning the menus.

(B) The feasibility of sustained meal
service may be dependent on the num-
ber of people who elect to use it. Con-
gregate housing borrowers should ac-
tively solicit tenant participation in
the meal service if the economic fea-
sibility of the service depends on user
charges.

(C) If the entity that operates the
service is eligible to accept food
stamps under the regulations of the
Food and Nutrition Service (FNS) of
the United States Department of Agri-
culture (USDA), the entity must be au-
thorized by FNS to accept food stamps
from tenants for the purchase of meals.

(ii) Transportation. Transportation
must be provided to the project on a
fixed schedule based on tenant needs.
Applicants are encouraged to work
with public and private transportation
sources to develop a dependable and ec-
onomical method for providing this
service. If these sources cannot provide
adequate transportation, the applicant
must develop a project-sponsored
transportation system.

(iii) Housekeeping. Housekeeping
services must be provided to tenants
who request assistance in keeping their
units clean. Light housekeeping tasks,
such as dusting, vacuuming, floor
washing, bathroom cleaning and laun-
dry for bedding, generally should be
provided on a weekly basis. Heavier
tasks, such as oven cleaning, window
cleaning and drapery cleaning, should
be provided periodically.

(iv) Personal services. Limited non-
medical personal services must be
made available to tenants who request
them. Personal services can include
such items as assistance with personal
hygiene, nutrition counseling and gen-
eral health screening. They do not in-
clude recurring medical assistance
such as dispensing medication or con-
stant medical supervision. Space may
be included in the project for a small
beauty shop and health screening area.
Applicants may want to consider con-
tracting for personal services to assure
their continued and dependable avail-
ability to tenants.

(v) Recreation/social. Recreational and
social activities must be offered to ten-
ants to encourage interest in a variety
of areas. Areas such as hobby and craft
classes, special dinners and wellness
exercise classes could be considered.

(6) Service providers. Service must be
provided at a cost that can be afforded
by very low-, low- and moderate-in-
come tenants. Applicants should ex-
plore as many service providers as pos-
sible to ensure services at the most
reasonable cost. Applicants must re-
search alternative service providers
since the original provider may be un-
able to furnish service in the future. If
feasible, project management should be
consulted concerning alternative serv-
ice providers since they may have ex-
perience with available sources in the
area. Documentation concerning alter-
native services must be submitted as
part of the preapplication. Alternative
sources must be documented even if
the applicant plans to use onsite per-
sonnel for services. The availability of
services from alternative sources can
enhance a proposal’s feasibility since
long-term services are crucial to the
success of congregate housing.

(7) General service requirements. Appli-
cants must provide a plan which ad-
dresses the long-term availability of
assistance from service providers. As a
part of the preapplication, applicants
must provide a letter of commitment
from each service provider detailing its
ability and willingness to provide serv-
ices. This letter must identify the type,
scope, cost, term and any licensing re-
quirements of services that will be pro-
vided to the project. If a local agency
on aging will provide a service, the
commitment can be contingent on the
agency maintaining its level of fund-
ing. In these cases, it is imperative
that applicants document the avail-
ability of alternative sources as re-
quired in 1944.224(a)(6) of this section.
As a part of the final application, ap-
plicants must provide a service agree-
ment detailing the information con-
tained in the letter of commitment.
Initial service agreements must be ef-
fective for at least 1 year after the
project becomes operational. Subse-
quent agreements must be effective for
at least 1 year. Applicants should refer
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to paragraph V D of exhibit J of sub-
part C of part 1930 for further guidance.

(8) Services provided to people who are
not tenants of FmHA or its successor
agency under Public Law 103–354 fi-
nanced congregate housing. If the meal
facility serves people who are not ten-
ants of the project, the applicant must
obtain a lease from the service pro-
vider and require payment sufficient to
cover the annual operating expenses,
debt service and reserve account at-
tributable to the portion of increased
space that is in excess of the needs of
tenants in the project. In most cases,
this will be a negligible amount that
the meal provider can afford to pay.
Applicants should refer to paragraph
VIII B of exhibit J of subpart C of part
1930 of this chapter for further guid-
ance.

(b) Group homes. Group homes will
provide housing in a residential envi-
ronment for individuals capable of car-
ing for themselves in the basic func-
tions of everyday living but otherwise
need the direction and/or assistance of
a trained resident assistant. Group
homes may be designed for individuals
who are elderly, have handicaps, or dis-
abilities as defined in § 1944.205 of this
subpart. Appropriate common areas
and facilities should be included to en-
courage participation by the tenants
under the direction of a staff person in
sharing the meal preparation, house-
keeping, social and recreational activi-
ties within the home. It is not the goal
of group homes to provide housing for
tenants requiring constant medical at-
tention. The following conditions are
applicable to group homes:

(1) A group home is generally de-
signed as a single household dwelling;
however, it can also be a small multi-
unit structure. Specific design guide-
lines are provided in chapter 1 of guide
2 of subpart A of part 1924 of this chap-
ter. In addition, group homes must
meet the following design criteria:

(i) The potential decreasing physical
and mental capabilities of tenants
must be considered in the design.

(ii) Interior spaces and finish mate-
rials must be residential in character.

(iii) Emergency lighting must be pro-
vided in every corridor, stairway and
other means of egress.

(iv) The entrances to all living units
must be on a route accessible to handi-
capped persons.

(2) Prospective tenants must be eval-
uated to determine if they meet the es-
sential eligibility requirements to re-
side in a group home. Applicants
should be guided by paragraph VI B 1 b
of exhibit J of subpart C of part 1930 of
this chapter.

(3) A group may limit occupancy to a
specific group of tenants. For example,
a group home may limit occupancy to
eligible elderly tenants, developmen-
tally disabled people, or mentally im-
paired tenants. Refer to exhibit J of
subpart C of part 1930 of this chapter
for additional information.

(4) A group home may be associated
with another organization, such as a
workshop for the developmentally dis-
abled. However, it must be a separate
entity and able to function without
being dependent on another organiza-
tion.

(5) Applicants must show that ade-
quate support services needed by the
tenants will be available on a continual
long range basis. Support services can
be provided by the project or by a
State or local public agency. A non-
profit organization with an estimated
ongoing service program also may be
deemed capable of providing support
services.

(6) Food stamps must be accepted
from tenants as part of their contribu-
tion for meals in accordance with
1944.224 (a)(5)(C) of this section.

(7) A legal guardian (an individual)
may execute a lease agreement on be-
half of a tenant in a group home when
that tenant does not possess the legal
capacity to enter into a legal contract
with the project owner.

(8) Instructions on how to determine
the per unit rental rates for group
homes are stipulated in exhibit J of
subpart C of part 1930 of this chapter.

(c) Market studies for congregate hous-
ing and group homes. In addition to the
requirements of exhibit A–7 of this sub-
part, the following are applicable to
market studies for congregate housing
and group homes:

(1) Market studies must address the
need for housing with services. Local
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agencies on aging and other groups fa-
miliar with the elderly can be a valu-
able source of information on the needs
and wants of elderly people in the mar-
ket area. Applicants can conduct a
mail-out survey to age and income
qualified elderly people if information
is not available from other sources.

(2) An expanded market area may be
considered only when the additional
communities are part of the trade area
and are so rural that they cannot sup-
port development of a congregate or
group home facility. If an expanded
market area is proposed, the market
study must establish conclusively that
the community will be able to draw
enough tenants from the market area
to ensure feasibility of the project. The
market study must clearly identify the
expanded area and contain separate in-
formation on the additional commu-
nities. If used, mail-out surveys must
clearly address the probability of re-
spondents relocating to the proposed
site.

(3) Market studies should include in-
come information from the local social
security office since many elderly peo-
ple are dependent on social security
and/or supplemental security income.
This information will assist in deter-
mining if proposed tenants would have
sufficient income to afford the services
provided by the project.

(4) Demand for congregate housing
generally is displayed by elderly people
who are older than 70 years. Therefore,
the market study must contain demo-
graphic information particular to those
over the age of 62 and those over 70
years old. The study must also address
the growth trends of people who are
over 85 years old.

(5) Market studies must include in-
formation concerning alternative serv-
ice providers as required in paragraph
(a)(6) of this section.

(d) Compliance with other laws. Con-
gregate housing and group homes must
meet all applicable Federal, State and
local laws, statutes, codes and/or ordi-
nances pertaining to these types of
housing and the services provided.

[55 FR 26644, June 29, 1990, as amended at 58
FR 38925, July 21, 1993; 58 FR 40953, July 30,
1993; 59 FR 6890, Feb. 14, 1994]

§§ 1944.225–1944.230 [Reserved]

§ 1944.231 Processing preapplications.

Preapplications will be processed in
accordance with this section to assure
that program intent is achieved and
loan funds are utilized expeditiously
and prudently. A preapplication is used
to determine the applicant’s eligi-
bility, project feasibility, and potential
priority for loan funds, thereby elimi-
nating proposals which have little to
no chance of success or funding. The
State Director is responsible to coordi-
nate efforts with HUD in accordance
with exhibit K of this subpart (avail-
able in any FmHA or its successor
agency under Public Law 103–354) of-
fice) to determine if HUD is consider-
ing a similar request for funding or has
funded a similar proposal. This will en-
sure coordination between the two Fed-
eral agencies as required in 7 CFR
3015.304 so that Federal assistance does
not overlap or conflict. The State Di-
rector will establish this relationship
with similar lenders such as State
Housing Authorities in his/her jurisdic-
tion. The State Director is also respon-
sible for providing the State agency re-
sponsible for administering LIHTC
with information on projects that are
allocated LIHTC, in accordance with
exhibit A–10 of this subpart. Para-
graphs (a), (c)(5), (c)(6), (c)(7), (d), and
(e) of this section do not apply to RCH
preapplications.

(a) Definitions. As used in this section
only.

Complete preapplication. A
preapplication consists of SF 424.2 and
all additional information and mate-
rials outlined in exhibit A–7 of this
subpart. A preapplication lacking any
of the aforementioned information will
be considered incomplete.

Date of complete preapplication. The
date a preapplication is considered
complete.

Date of receipt. The date a
preapplication is received by FmHA or
its successor agency under Public Law
103–354.

Ranking. The process of listing com-
plete preapplications which have been
reviewed for eligibility and feasibility
in priority point score order.
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Rating. The process of assigning a
priority point score to a complete
preapplication.

(b) Actions by the applicant. Submit a
complete preapplication, utilizing ex-
hibit A–7 of this subpart as a guide, to
the servicing office. Label all mate-
rials. Ensure that all information is
clear, concise, and provides FmHA or
its successor agency under Public Law
103–354 full and convincing documenta-
tion to support the proposal based upon
the eligibility criteria and loan pur-
poses contained in §§ 1944.211, 1944.212,
and 1944.213 of this subpart. Submit
proposals which meet the needs of the
proposed market area and fall within
funding constraints of the district and/
or State.

(c) Initial actions by servicing official.
(1) The servicing official will handle
initial inquiries and provide basic in-
formation about the program. He/she
should provide a preapplication (SF
424.2), other appropriate forms, and a
copy of exhibit A–7 of this subpart to
applicants. The servicing official may
assist the applicant in completing SF
424.2 and the information required in
exhibit A–7 of this subpart to the ex-
tent practicable. The servicing official
should advise the applicant not to de-
velop a complete application unless so
notified by FmHA or its successor
agency under Public Law 103–354.

(2) Upon receipt, the date the
preapplication is received will be anno-
tated on the SF 424.2 to establish the
‘‘date of receipt’’ defined in paragraph
(a) of this section. When multiple
preapplications are received on the
same day, they will be considered to be
received at the same time, and will be
handled in accordance with paragraph
(c)(5) of this section.

(3) The servicing official will review
preapplications in the order received to
ensure they are complete, accurate,
and include all information required in
exhibit A–7 of this subpart. This action
should generally be completed within
15 days of receipt of the preapplication.
Complete preapplications will be
stamped with the date they are consid-
ered complete. The date-stamp will re-
flect the ‘‘date of complete
preapplication’’ defined in paragraph
(a) of this section. Preapplications
which do not contain all required infor-

mation should be returned to the appli-
cant with a letter informing them of
the missing items. If minor items are
missing or incomplete, the applicant
may be given a reasonable timeframe
to submit the information before the
preapplication is returned. Incomplete
preapplications will not be rated or
ranked in accordance with this section,
or recorded on processing cards/track-
ing systems.

(4) The servicing official should
check the automated FmHA or its suc-
cessor agency under Public Law 103–354
tracking system to see if the applicant
has pending preapplications in other
districts or States.

(5) The servicing official will rate the
complete preapplication in accordance
with the priority point system outlined
in paragraph (d) of this section. The
servicing official will record the prior-
ity points earned, and any annotation
made in accordance with paragraphs
(c)(5)(i) and (ii) of this section, on
Form FmHA or its successor agency
under Public Law 103–354 1905–11, ‘‘Ap-
plication and Processing Card Associa-
tion’’, after the applicant’s name, and
other FmHA or its successor agency
under Public Law 103–354 tracking sys-
tems, as applicable. The priority point
score, and any annotation, will be uti-
lized for ranking purposes. In the event
multiple preapplications of the same
priority point score are received on the
same day, they will be considered to be
received at the same time. The order of
receipt will be determined by the type
of applicant and by random drawing(s)
if necessary, as follows:

(i) Preapplications from public/non-
profit entities meeting the requirements of
paragraph (i)(6) of this section. A
preapplication in this category will be
considered to be received first and will
be annotated with a #1 after the date of
receipt. If there are multiple
preapplications in this category, these
names will be placed in a receptacle,
drawn at random, and annotated #1, #2,
#3, and so on until all names are drawn.

(ii) Preapplications from applicants not
meeting the requirements of paragraph
(i)(6) of this section. A preapplication in
this category will be numbered with
the next sequential number after all
preapplications numbered in accord-
ance with paragraph (c)(5)(i) of this
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section. If there are multiple
preapplications in this category, these
names will be placed in a receptacle,
drawn at random, and annotated se-
quentially starting with the next avail-
able number after any preapplications
numbered in accordance with para-
graph (c)(5)(i) of this section. For ex-
ample, four same-point preapplications
are received on the same date; two
from public/nonprofit applicants meet-
ing the requirements of paragraph (i)(6)
of this section and two from applicants
not meeting those requirements. The
names of the two public/nonprofit ap-
plicants will be placed in a receptacle,
drawn at random, and annotated with a
#1 and #2. The names of the two re-
maining same-score preapplications
will then be placed in a receptacle,
drawn at random, and numbered 3 and
4, respectively. If all four
preapplications were from the same-
type applicant, all four names would be
placed in the same receptacle, drawn
sequentially, and annotated with #1, #2,
#3, and #4.

(6) The servicing official will com-
pare the rated preapplications with
other rated preapplications on hand. In
States where funds are not allocated by
Districts, the servicing official will
contact the State Office to ascertain
the rating of the preapplication in rela-
tion to other preapplications in the
State. When funds are not allocated to
districts, the State Office should dis-
tribute a list of pending
preapplications at least quarterly to
each servicing office. The State Direc-
tor is reminded that, in accordance
with exhibit A–10 of this subpart, infor-
mation on preapplications will be pro-
vided to the State agency that admin-
isters LIHTC.

(7) Preapplications with an excep-
tionally low priority rating, compared
with other preapplications, which are
not likely to be issued an AD–622 invit-
ing a formal application within the
next 24 months will be returned to the
applicant indicating that further re-
view of the preapplication is imprac-
tical. The applicant will be informed of
the priority point score, and clearly in-
formed that an eligibility and feasibil-
ity review was not made. Review
rights, for assignment of the point
score only, should be provided to the

applicant in accordance with subpart B
of part 1900 of this chapter.

(8) For preapplications with a prior-
ity point score that indicates that the
proposal may be issued an AD–622 in-
viting a formal application within the
next 24 months, the servicing official
will notify the State Director of the
pending preapplication and request
that status of pending and funded pro-
posals in the same market by HUD
(and similar lenders, if applicable), in
accordance with exhibit K of this sub-
part (available in any FmHA or its suc-
cessor agency under Public Law 103–354
office).

(d) Priority point system. All complete
preapplications (except RCH) received
in the servicing office will be rated in
accordance with the following point
system. In cases where the
preapplication covers development of
units on sites in different locations,
points will be awarded based upon the
county in which the majority of the
units will be developed. In cases where
an equal number of units are being de-
veloped in different locations, the
points awarded will be for the county
with the higher point score if the total
project size does not exceed the State
average. If the project size exceeds the
State average, the priority points will
be averaged. The process of rating a
preapplication does not reserve funding
or ensure continued processing.

(1) Projects in counties having a high
percentage of substandard housing. For
this purpose, each State will use coun-
ty or place data based upon the latest
published census obtained from the Na-
tional Office. The State Director may
request authority from the National
Office to utilize other state-wide data
when it is available, reliable, and de-
termined to be in the best interest of
the Agency. When county data is used,
the Agency recognizes that pockets of
need may exist in some counties which
have a low priority point score. In
cases where reliable data is available
on substandard housing in commu-
nities within a county, and the commu-
nity substandard housing percentage is
at least 10 higher than the county sub-
standard housing percentage, the State
Director may authorize use of local
data for that specific community. For
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example, County A consists of 10 com-
munities. County A has substandard
housing of 5 percent; however, Commu-
nity B in County A has substandard
housing of 30 percent. The State Direc-
tor may authorize use of Community B
data, in addition to County A data. The
State Director may establish a higher
state-wide threshold than 10. When the
State Director authorizes use of data
for a specific community and/or estab-
lishes a higher threshold, the name of
such community and/or threshold will
be published in a State Supplement.
The following chart will be utilized. If
the State average of substandard hous-
ing is 5 percent or more, use Chart A.
If the State average is less than 5 per-
cent, use Chart B. Up to 40 points will
be distributed as follows:

A B Points

17% and above ............. 10% and above ............. 40
15–16 ............................. 9 ..................................... 35
13–14 ............................. 8 ..................................... 30
11–12 ............................. 7 ..................................... 25
9–10 ............................... 6 ..................................... 20
7–8 ................................. 5 ..................................... 15
5–6 ................................. 4 ..................................... 10
3–4 ................................. 3 ..................................... 5
0–2 ................................. 0–2 ................................. 0

(2) Projects in counties having the low-
est median rural household income. For
this purpose, each State will use coun-
ty or place data based upon the latest
published census obtained from the Na-
tional Office. The State Director may
request authority from the National
Office to utilize other state-wide data
when it is available, reliable, and de-
termined to be in the best interest of
the Agency. When county data is used,
the Agency recognizes that pockets of
need may exist in some counties which
have a low priority point score. In
cases where reliable data is available
on median incomes in communities
within a county, and the community
median income percentage is at least
10 lower than the county median in-
come percentage, the State Director
may authorize use of local data for
that specific community. For example,
County A consists of 10 communities.
County A has a median rural income of
90 percent of the State median rural in-
come; however, Community B in Coun-
ty A has a median rural income of 40
percent of the State median rural in-
come. The State Director may author-

ize use of Community B data, in addi-
tion to County A data. The State Di-
rector may establish a higher state-
wide threshold than 10. When the State
Director authorizes use of data for a
specific community and/or establishes
a higher threshold, the name of such
community and/or threshold will be
published in a State Supplement. Up to
40 points will be distributed as follows:

Points

Less than 60% of State median rural
income ............................................ 40

60–64 ................................................... 30
65–69 ................................................... 25
70–74 ................................................... 20
75–79 ................................................... 15
80–84 ................................................... 10
85–89 ................................................... 5
90 and above ....................................... 0

(3) Projects which will serve the needs
of rural communities located at least 20
miles from the FmHA or its successor
agency under Public Law 103–354 eligi-
bility line around urban areas (regardless
of State boundaries) considered ineligible
for FmHA or its successor agency under
Public Law 103–354 housing loans as de-
termined by § 1944.10 of subpart A of part
1944 of this chapter. Twenty-five points
will be granted for complexes which
are at least 20 miles from an ineligible
area line over normally travelled
roads. Mileage will not be rounded up
or down to the nearest whole mile. In
cases where the preapplication covers
development of units on sites in dif-
ferent locations, points will be awarded
based upon the location of the site in
which the majority of the units will be
developed. In cases of equal number of
units in different locations, the dis-
tances will be averaged:

20.0 or more miles—25 points
Less than 20.0 miles—0 points

(4) Projects in which a specific tract of
land will be donated in accordance with
§ 1944.215 (r)(4) of this subpart. Five
points will be distributed as follows:

Complexes with donated land—5 points
Complexes without donated land—0 points

(e) Determining eligibility and feasibil-
ity. After rating the preapplication, if
the priority processing point score is
sufficient to potentially authorize issu-
ance of an AD–622 inviting a formal ap-
plication within the next 24 months
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(except for RCH preapplications), the
servicing official will review the pro-
posal to determine eligibility, feasibil-
ity, and compliance with loan pur-
poses, policies, and regulations. Eligi-
bility/feasibility reviews will be com-
pleted in priority point score order.
Where a tie in priority point score ex-
ists, the order of review will be deter-
mined in accordance with paragraph
(c)(5) of this section. In cases where the
market study is incomplete or not in
accordance with Exhibit A–8 of this
subpart, applicants will be required to
have the study supplemented to agree
with FmHA or its successor agency
under Public Law 103–354 requirements.
The time involved in supplementing
the market study will cause the
preapplication to be delayed in deter-
mining feasibility.

(1) The feasibility determination will
include a review of HUD’s (and similar
lender’s, if applicable) feedback on the
market area in accordance with exhibit
K of this subpart (available in any
FmHA or its successor agency under
Public Law 103–354 office), and
§ 1944.213(f) of this subpart.

(2) In those cases where the need for
new rental units is questioned by the
servicing official, another market
study may be obtained by the servicing
office at its discretion through con-
tract with a market analyst. The same
market analyst who provided an as-
sessment for the applicant will not be
used. Issuance of all AD–622s in that
market area will be delayed until the
FmHA or its successor agency under
Public Law 103–354 market study has
been completed and its contents re-
viewed by FmHA or its successor agen-
cy under Public Law 103–354.

(3) The eligibility determination will
include analysis of a current (within 6
months) credit report(s), ordered in ac-
cordance with subpart B of part 1910 of
this chapter for individual credit re-
ports and

Subpart C of part 1910 of this chapter
for commercial credit reports, as fol-
lows:

(i) Individual applicant(s):
(A) An individual credit report for

each individual applicant, including co-
applicant(s).

(B) If an applicant and co-applicant
are married, a joint report will be or-
dered.

(ii) For-profit partnerships and cor-
porations:

(A) Newly formed:
(1) An individual report for each gen-

eral partner or principal who is an indi-
vidual.

(2) A commercial report for each gen-
eral partner or principal that is an or-
ganization.

(B) Established:
(1) A commercial report for the part-

nership or corporation.
(2) Individual and/or commercial re-

ports for each general partner or prin-
cipal as deemed necessary to make a
credit determination.

(iii) Nonprofit organizations or public
bodies:

(A) A credit report will not be re-
quested for newly formed nonprofit or-
ganizations, or for public bodies, unless
deemed necessary by the State Direc-
tor.

(B) A commercial credit report may
be ordered for an established nonprofit
organization at the discretion of the
State Director.

(C) The credit report fee may be
waived for nonprofit organizations.

(4) A determination of eligibility and
feasibility will generally be made with-
in 45 days of receipt of a complete
preapplication. In cases where the re-
view cannot be completed within 45
days, the servicing official should in-
form the applicant when the review
will be completed. If applicable, the re-
view will include an evaluation of the
proposal by the State Office Architect,
who will advise the loan approval offi-
cial of the acceptability of the pro-
posed development and/or site feasibil-
ity.

(5) In cases where the proposal does
not meet FmHA or its successor agen-
cy under Public Law 103–354 require-
ments, the servicing official will notify
the applicant in writing of the specific
reasons why the request was not favor-
ably considered. Appeal rights will be
provided in accordance with subpart B
of part 1900 of this chapter. The case
file, processing card, and other FmHA
or its successor agency under Public
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Law 103–354 tracking systems will indi-
cate the date the preapplication was
determined eligible/feasible or rejected.

(f) Large dollar amount loan requests.
When a preapplication is received of a
large dollar amount which exceeds a
district and/or State allocation, the
following guidance will be followed. An
AD–622 inviting a formal application
will not be issued for a loan proposal
which exceeds a State allocation; or
district allocation except as indicated
below.

(1) In States that do not allocate by
district, if a loan request is received
which exceeds the State allocation, the
proposal should be given a cursory eli-
gibility and feasibility review. If the
preapplication appears to meet FmHA
or its successor agency under Public
Law 103–354 requirements, the appli-
cant should be notified that the pro-
posal appears eligible and feasible;
however, FmHA or its successor agency
under Public Law 103–354 does not have
the resources to fund the proposal.
Also, if the priority point score is low,
the applicant should also be informed
that the proposal lacks priority for
funds even if reduced in size and/or
scope. The proposal should be returned
to the applicant, and review rights pro-
vided in accordance with subpart B of
part 1900 of this chapter. FmHA or its
successor agency under Public Law 103–
354 may suggest ways to reduce the size
and/or scope of the proposal if the pri-
ority point score so warrants.

(2) In States where funds are allo-
cated by district, if a loan request is
received in the district which exceeds
the district allocation, the proposal
should be given a cursory eligibility
and feasibility review. If the
preapplication appears to meet FmHA
or its successor agency under Public
Law 103–354 requirements, the servicing
official should discuss the size of the
loan request with the State Office. If
the priority points warrant, the State
Director may authorize the district to
exceed its limitation for issuing AD–
622’s provided the State will remain
within its limitation or National Office
authorization is obtained and the State
can provide the additional funds for the
proposal. If the State cannot authorize
the district to exceed its limitation,
the applicant should be notified that

the proposal appears eligible and fea-
sible; however, FmHA or its successor
agency under Public Law 103–354 does
not have the resources to fund the pro-
posal. Also, if the priority point score
is low, the applicant should also be in-
formed that the proposal lacks priority
for funds even if reduced in size and/or
scope. The proposal should be returned
to the applicant, and review rights pro-
vided in accordance with subpart B of
part 1900 of this chapter. FmHA or its
successor agency under Public Law 103–
354 may suggest ways to reduce the size
and/or scope of the proposal if the pri-
ority point score so warrants. Limita-
tions for issuance of an AD–622 are con-
tained in exhibit A of subpart L of part
1940 of this chapter (available in any
State Office).

(g) Changes in preapplications. If the
applicant changes their loan request in
any manner which affects its rating or
ranking, i.e., applicant type, size (num-
ber of units) or type (family, elderly,
congregate, etc.), the date of the com-
plete preapplication will be changed to
the date the revision is received by
FmHA or its successor agency under
Public Law 103–354. A change in site
will be treated as follows:

(1) If the applicant changes the site
for reasons other than rejection by
FmHA or its successor agency under
Public Law 103–354, the date of com-
plete preapplication will be changed to
the date the new site option is received
by FmHA or its successor agency under
Public Law 103–354.

(2) If the site is rejected by FmHA or
its successor agency under Public Law
103–354, the applicant will be given ap-
peal rights for rejection of the site in
accordance with subpart B of part 1900
of this chapter. When the rejection cov-
ers the site and other eligibility/fea-
sibility issues, paragraph (h) of this
section will apply. When the rejection
covers the site only, and not eligibility/
feasibility issues, the date of complete
preapplication will be affected as fol-
lows:

(i) The applicant may submit a new
site option within 30 days from the
date of the site rejection letter with no
change in the date of complete
preapplication. If the applicant ap-
pealed the site rejection, submission of
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the new site option will be accom-
panied by a copy of their letter to the
National Appeals Staff withdrawing
their appeal request on the site rejec-
tion.

(ii) In cases where the applicant does
not submit a new site option within 30
days, and prevails in an appeal, the
date of complete preapplication will
not change.

(iii) In cases where the applicant does
not submit a new site option within 30
days, and does not prevail in an appeal,
the preapplication will be considered
incomplete since the applicant no
longer has a site. The date of complete
preapplication will change to the date
the applicant submits a new site op-
tion.

(h) Effect of appeals on processing
preapplications. When a preapplication
for assistance is denied, and/or site is
denied, appeal rights in accordance
with subpart B of part 1900 of this chap-
ter will be provided to the applicant.
Processing of other preapplications
may continue; however, an AD-622 may
not be issued on any other
preapplication in the same market
area meeting both of the following con-
ditions until the pending appeal has
been concluded. If one, but not both, of
the following conditions exist, other
preapplications in the same market
area may continue to be processed, and
an AD–622 may be issued, regardless of
the pending appeal.

(1) Is similar in type (family, elderly,
congregate, etc.).

(2) Has a lower priority point score;
or has an equal score with the same or
later preapplication date.

(i) Ranking for potential funding.
Preapplications for RCH assistance will
be processed in accordance with para-
graph (i)(5) of this section. All other
complete preapplications which have
been reviewed for eligibility, feasibility
and have sufficient points in the prior-
ity processing system will be ranked
for potential funding in accordance
with this section. Ranking of a
preapplication does not assure funding
or loan approval. Ranking provides the
vehicle for FmHA or its successor
agency under Public Law 103–354 to as-
sure that loan funds are used to meet
program objectives, and precludes de-
velopment of costly applications when

there are no reasonable prospects for
funding the proposal. Ranking and is-
suance of a favorable AD–622, request-
ing a formal application, will be han-
dled as follows:

(1) In States without centralized loan
processing that allocate funds to dis-
tricts (except for RCH preapplications):

(i) Rated preapplications which have
been reviewed for eligibility and fea-
sibility will be ranked numerically
from highest to lowest based upon
points received in the priority process-
ing system. When processing levels per-
mit, the servicing official will review
the list, and select the highest ranking
preapplication(s) for continued process-
ing.

(ii) If two (or more) preapplications
have the same ranking, the one from
an entity meeting the requirements of
paragraph (i)(6) of this section will be
considered to have the highest ranking.
If neither is from an entity which
meets the requirements of paragraph
(i)(6) of this section, the preapplication
with the earliest date of complete
preapplication will be considered to
have the highest ranking. If two (or
more) preapplications from an entity
meeting the requirements of paragraph
(i)(6) of this section have the same
ranking, the one with the earliest date
of complete preapplication will be con-
sidered to have the highest ranking.

(iii) Regardless of point score,
preapplications which have been rated,
but have not been reviewed for eligi-
bility and feasibility will not be ranked
or have an effect on the ranking proc-
ess.

(iv) Selected preapplications which
are within the servicing official’s loan
approval authority will be forwarded to
the State Office for authorization to
issue an AD–622 which will notify the
applicant of eligibility and feasibility
and request a formal application.

(v) Selected preapplications which
are not within the servicing official’s
loan approval authority will be for-
warded to the State Office for further
review prior to notification and, if ap-
plicable, submission to the National
Office. The date forwarded to the State
Office will be annotated on Form
FmHA 1905–11.
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(vi) When preapplications are for-
warded from the servicing office to re-
quest authorization to issue an AD–622,
other preapplications which are placed
on the ranking list after the forward-
ing date (even if they have a higher pri-
ority point score) will have no affect on
the ranking of the forwarded
preapplication.

(vii) All preapplications will remain
on the ranking list until an AD–622 au-
thorizing a formal application is is-
sued, or the preapplication is denied.

(viii) When ranking and processing
levels do not permit issuance of an AD–
622 requesting a formal application, the
servicing official will notify the appli-
cant, by an AD–622, of their eligibility/
feasibility but advised that processing
priorities and current funding levels
will not permit further processing of
their preapplication at this time. These
preapplications will be retained on the
ranking list, and only one such AD–622
need be issued. These applicants should
also be advised that their
preapplications will be retained and
considered for future funding based
upon its ranking.

(ix) If processing levels do not permit
issuance of an AD–622 requesting a for-
mal application within 1 year of place-
ment on the ranking list, the applicant
will be notified in writing that their
preapplication must be updated. A spe-
cific timeframe (generally 30 days) will
be provided. If the priority point score
also becomes so low that processing
levels would not permit authorization
of a formal application within the next
24 months, the preapplication will be
returned to the applicant with a letter
indicating that it has been withdrawn
based upon its relative ranking with
other preapplications on file. Review
rights, for assignment of the priority
points only, will be provided in accord-
ance with subpart B of part 1900 of this
chapter.

(2) In States without centralized loan
processing that do not allocate funds
to districts (except for RCH
preapplications):

(i) Rated preapplications which have
been reviewed for eligibility and fea-
sibility will be ranked numerically
from highest to lowest based upon
points received in the priority process-
ing system. When processing levels per-

mit, the State Director will review the
list, and select the highest ranking
preapplication(s) for continued process-
ing.

(ii) If two (or more) preapplications
have the same ranking, the one from
an entity meeting the requirements of
paragraph (i)(6) of this section will be
considered to have the highest ranking.
If neither is from an entity which
meets the requirements of paragraph
(i)(6) of this section, the preapplication
with the earliest date of complete
preapplication will be considered to
have the highest ranking. If two (or
more) preapplications from an entity
meeting the requirements of paragraph
(i)(6) of this section have the same
ranking, the one with the earliest date
of complete preapplication will be con-
sidered to have the highest ranking.

(iii) Regardless of point score,
preapplications which have been rated,
but have not been reviewed for eligi-
bility and feasibility will not be ranked
or have an effect on the ranking proc-
ess.

(iv) Selected preapplications which
are within the State Director’s loan ap-
proval authority will be issued an AD–
622 which will notify the applicant of
eligibility and feasibility and request a
formal application.

(v) Selected preapplications which
are not within the State Director’s
loan approval authority will be for-
warded to the National Office for fur-
ther review prior to notification. The
date forwarded to the National Office
will be annotated on Form FmHA 1905–
11.

(vi) When preapplications are for-
warded from the State Office to request
authorization to issue an AD–622, other
preapplications which are placed on the
ranking list after the forwarding date
(even if they have a higher priority
point score) will have no affect on the
ranking of the forwarded
preapplication.

(vii) All preapplications will remain
on the ranking list until an AD–622 au-
thorizing a formal application is is-
sued, or the preapplication is denied.

(viii) When ranking and processing
levels do not permit issuance of an AD–
622 requesting a formal application, the
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State Director will notify the appli-
cant, by an AD–622, of their eligibility/
feasibility but advised that processing
priorities and current funding levels
will not permit further processing of
their preapplication at this time. These
preapplications will be retained on the
ranking list, and only one such AD–622
need be issued. These applicants should
also be advised that their
preapplications will be retained and
considered for future funding based
upon its ranking.

(ix) If processing levels do not permit
issuance of an AD–622 requesting a for-
mal application within 1 year of place-
ment on the ranking list, the applicant
will be notified in writing that their
preapplication must be updated. A spe-
cific timeframe (generally 30 days) will
be provided. If the priority point score
also becomes so low that processing
levels would not permit authorization
of a formal application within the next
24 months, the preapplication will be
returned to the applicant with a letter
indicating that it has been withdrawn
based upon its relative ranking with
other preapplications on file. Review
rights, for assignment of the priority
points only, will be provided in accord-
ance with subpart B of part 1900 of this
chapter.

(3) In States with centralized loan
processing that allocate funds by dis-
trict (except for RCH preapplications):

(i) The State will maintain ranking
lists by district. Rated preapplications
which have been reviewed for eligi-
bility and feasibility will be ranked nu-
merically by district from highest to
lowest based upon points received in
the priority processing system. When
processing levels permit, based upon
the district allocation, the State Direc-
tor will review the list, and select the
highest ranking preapplication(s) for
continued processing.

(ii) If two (or more) preapplications
have the same ranking, the one from
an entity meeting the requirements of
paragraph (i)(6) of this section will be
considered to have the highest ranking.
If neither is from an entity which
meets the requirements of paragraph
(i)(6) of this section, the preapplication
with the earliest date of complete
preapplication will be considered to
have the highest ranking. If two (or

more) preapplications from an entity
meeting the requirements of paragraph
(i)(6) of this section have the same
ranking, the one with the earliest date
of complete preapplication will be con-
sidered to have the highest ranking.

(iii) Regardless of point score,
preapplications which have been rated,
but have not been reviewed for eligi-
bility and feasibility will not be ranked
or have an effect on the ranking proc-
ess.

(iv) Selected preapplications which
are within the State Director’s loan ap-
proval authority will be issued an AD–
622 which will notify the applicant of
eligibility and feasibility and request a
formal application.

(v) Selected preapplications which
are not within the State Director’s
loan approval authority will be for-
warded to the National Office for fur-
ther review prior to notification. The
date forwarded to the National Office
will be annotated on Form FmHA 1905–
11.

(vi) When preapplications are for-
warded from the State Office to request
authorization to issue an AD–622, other
preapplications which are placed on the
district’s ranking list after the for-
warding date (even if they have a high-
er priority point score) will have no af-
fect on the ranking of the forwarded
preapplication.

(vii) All preapplications will remain
on the ranking list until an AD–622 au-
thorizing a formal application is is-
sued, or the preapplication is denied.

(viii) When ranking and processing
levels do not permit issuance of an AD–
622 requesting a formal application, the
State Director will notify the appli-
cant, by an AD–622, of their eligibility/
feasibility but advised that processing
priorities and current funding levels
will not permit further processing of
their preapplication at this time. These
preapplications will be retained on the
ranking list, and only one such AD–622
need be issued. These applicants should
also be advised that their
preapplications will be retained and
considered for future funding based
upon its ranking.
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(ix) If processing levels do not permit
issuance of an AD–622 requesting a for-
mal application within 1 year of place-
ment on the ranking list, the applicant
will be notified in writing that their
preapplication must be updated. A spe-
cific timeframe (generally 30 days) will
be provided. If the priority point score
also becomes so low that processing
levels would not permit authorization
of a formal application within the next
24 months, the preapplication will be
returned to the applicant with a letter
indicating that it has been withdrawn
based upon its relative ranking with
other preapplications on file. Review
rights, for assignment of the priority
points only, will be provided in accord-
ance with subpart B of part 1900 of this
chapter.

(4) In States with centralized loan
processing that do not allocate funds
by district (except for RCH
preapplications):

(i) Rated preapplications which have
been reviewed for eligibility and fea-
sibility will be ranked numerically
from highest to lowest based upon
points received in the priority process-
ing system. When processing levels per-
mit, the State Director will review the
list, and select the highest ranking
preapplication(s) for continued process-
ing.

(ii) If two (or more) preapplications
have the same ranking, the one from
an entity meeting the requirements of
paragraph (i)(6) of this section will be
considered to have the highest ranking.
If neither is from an entity which
meets the requirements of paragraph
(i)(6) of this section, the preapplication
with the earliest date of complete
preapplication will be considered to
have the highest ranking. If two (or
more) preapplications from an entity
meeting the requirements of paragraph
(i)(6) of this section have the same
ranking, the one with the earliest date
of complete preapplication will be con-
sidered to have the highest ranking.

(iii) Regardless of point score,
preapplications which have been rated,
but have not been reviewed for eligi-
bility and feasibility will not be ranked
or have an effect on the ranking proc-
ess.

(iv) Selected preapplications which
are within the State Director’s loan ap-

proval authority will be issued an AD–
622 which will notify the applicant of
eligibility and feasibility and request a
formal application.

(v) Selected preapplications which
are not within the State Director’s
loan approval authority will be for-
warded to the National Office for fur-
ther review prior to notification. The
date forwarded to the National Office
will be annotated on Form FmHA or
its successor agency under Public Law
103–354 1905–11.

(vi) When preapplications are for-
warded from the State Office to request
authorization to issue an AD–622, other
preapplications which are placed on the
ranking list after the forwarding date
(even if they have a higher priority
point score) will have no affect on the
ranking of the forwarded
preapplication.

(vii) All preapplications will remain
on the ranking list until an AD–622 au-
thorizing a formal application is is-
sued, or the preapplication is denied.

(viii) When ranking and processing
levels do not permit issuance of an AD–
622 requesting a formal application, the
State Director will notify the appli-
cant, by an AD–622, of their eligibility/
feasibility but advised that processing
priorities and current funding levels
will not permit further processing of
their preapplication at this time. These
preapplications will be retained on the
ranking list, and only one such AD–622
need be issued. These applicants should
also be advised that their
preapplications will be retained and
considered for future funding based
upon its ranking.

(ix) If processing levels do not permit
issuance of an AD–622 requesting a for-
mal application within 1 year of place-
ment on the ranking list, the applicant
will be notified in writing that their
preapplication must be updated. A spe-
cific timeframe (generally 30 days) will
be provided. If the priority point score
also becomes so low that processing
levels would not permit authorization
of a formal application within the next
24 months, the preapplication will be
returned to the applicant with a letter
indicating that it has been withdrawn
based upon its relative ranking with
other preapplications on file. Review
rights, for assignment of the priority
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points only, will be provided in accord-
ance with subpart B of part 1900 of this
chapter.

(5) RCH preapplications:
(i) The State Director will contact

the National Office to determine if suf-
ficient funds are available for the RCH
preapplication. Preapplications for
RCH assistance will be processed in the
order in which a complete
preapplication, as defined in paragraph
(a) of this section, was received.

(ii) All preapplications for RCH as-
sistance will be reviewed for eligibility
and feasibility at the district and/or
State level. In cases where the proposal
is not eligible and/or feasible, the pro-
posal will be rejected and appeal rights
provided in accordance with subpart B
of part 1900 of this chapter. Proposals
which appear eligible and feasible will
be forwarded to the National Office for
review and authorization in accordance
with paragraph (k) of this section.

(iii) If authorized by the National Of-
fice, the State Director will issue an
AD–622 which will notify the applicant
of eligibility and feasibility and re-
quest a formal application.

(iv) When processing levels do not
permit issuance of an AD–622 request-
ing a formal application, the State Di-
rector will request the servicing offi-
cial to notify the applicant, by an AD–
622, of their eligibility/feasibility but
advised that processing priorities and
current funding levels will not permit
further processing of their
preapplication at this time. These
preapplications will be retained, how-
ever only one such AD–622 need be is-
sued. Applicants should also be advised
that their preapplications will be re-
tained and considered for future fund-
ing. If processing levels do not permit
issuance of an AD–622 requesting a for-
mal application within 24 months, the
applicant will be notified in writing
that their preapplication must be up-
dated. A specific timeframe (generally
30 days) will be provided.

(6) Nonprofit/public body preference.
Preference in rating/ranking
preapplications provided to an entity
that meets all of the following condi-
tions:

(i) Is a local nonprofit organization,
public body or Indian Tribe whose prin-
cipal purposes include the planning, de-

velopment, and management of low-in-
come housing;

(ii) Is exempt from Federal income
taxes under section 501(c)(3) or 501(c)(4)
of the Internal Revenue Code;

(iii) Is not wholly or partially owned
or controlled with/by a for-profit or
limited-profit type entity;

(iv) Whose members, or the entity, do
not share an identity of interest with a
for-profit or limited-profit type entity;

(v) Is not co-venturing with another
entity; and

(vi) The entity and/or its members
will not be receiving any direct or indi-
rect benefits pursuant to LIHTC.

(j) Actions after an AD–622 is issued re-
questing a formal application (except for
RCH). (1) After issuance of the AD–622,
the preapplication will be removed
from the ranking list. The priority
point score is no longer utilized or has
any significance. Applications will be
processed, approved, and funded on a
first-come-first-served basis.

(2) A copy of the AD–622, and related
information in accordance with exhibit
A–10 of this subpart, will be forwarded
to the State Agency when the appli-
cant is seeking LIHTC.

(3) The servicing official will estab-
lish specific deadlines for developing
the proposal to avoid unreasonable
delays by applicants not prepared to
proceed. Extensions may be granted if
the servicing official determines they
are reasonable and will not unneces-
sarily delay processing of other loan
requests. The following paragraphs
should be contained on, or attached by
reference to, Form AD–622, as appro-
priate:

(i) ‘‘The action herein is based upon
representations made in your
preapplication. Any changes therein,
including but not limited to changes in
complex cost, size, or scope of complex,
rental rates or subsidy costs to FmHA
or its successor agency under Public
Law 103–354, scope of services, sources
of funds, etc., may adversely affect this
decision and must be reported to and
approved by FmHA or its successor
agency under Public Law 103–354 in
writing. Any changes not approved by
FmHA or its successor agency under
Public Law 103–354 will be cause for
FmHA or its successor agency under
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Public Law 103–354 to discontinue proc-
essing your request for services. All ap-
plicants requesting changes will be re-
quired to give full justification for
each change and, if FmHA or its suc-
cessor agency under Public Law 103–354
approval is not given, written reasons
will be given with a 30-day negotiation
period to resolve the differences.’’

(ii) ‘‘This action should not be mis-
construed as a reservation of funds, the
availability of funds or loan approval.’’

(iii) ‘‘Loan processing will continue
based upon a loan not to exceed the
amount specified on this Form AD–
622.’’

(iv) ‘‘If a complete application has
not been submitted to FmHA or its
successor agency under Public Law 103–
354 by the date specified on this Form
AD–622, FmHA or its successor agency
under Public Law 103–354 reserves the
right to discontinue processing your
loan request within 30 days written no-
tice. If a longer timeframe to develop
your application is necessary, you
should submit a request in writing
with specific reasons why a longer
timeframe is required with a projected
date to accomplish such action. Failure
to submit a complete application, or
request a longer timeframe, will be
considered a lack of interest on your
part and a request to withdraw the
preapplication. Continued processing
will require a new preapplication which
must be rated and ranked without re-
gard to previous processing priority.’’

(v) In cases which do not require Na-
tional Office review, the following
statement must be added: ‘‘You are ad-
vised against taking any actions or in-
curring any obligations which would
either limit the range of alternatives
to be considered or which would have
an adverse affect on the environment.
Satisfactory completion of the envi-
ronmental review process in accord-
ance with subpart G of part 1940 of this
chapter must occur prior to loan ap-
proval. The issuance of this review ac-
tion does not constitute site approval.’’

(k) Information to be contained in
preapplication case file. At a minimum,
the following information will be con-
tained in the case file before submis-
sion to the State or National Office for
authorization.

(1) Form SF 424.2.

(2) All information outlined in ex-
hibit A–7 of this subpart.

(3) The servicing official’s comments
on eligibility and his/her recommenda-
tions, and in cases reviewed by the
State Director, his/her comments on
eligibility and recommendations.

(4) Comments and recommendations
concerning the proposed complex site
resulting from an on-site visit to deter-
mine its overall desirability and con-
formance with the site location re-
quirements outlined in § 1944.215(r) of
this subpart.

(5) A current copy of Form FmHA or
its successor agency under Public Law
103–354 1905–11.

(6) The following information when
the loan request exceeds the State Di-
rector’s approval authority, National
Office authorization is required, or
when appropriate. State Offices will
forward such files to the National Of-
fice, Attention: MFH/PD.

(i) Original and one copy of Form
FmHA or its successor agency under
Public Law 103–354 1940–21, ‘‘Environ-
mental Assessment for Class I Action’’,
or exhibit H of subpart G of part 1940 of
this chapter, signed by all required par-
ties, dependent on whether the assess-
ment is a Class I or Class II action. A
copy of the published ‘‘Finding of No
Significant Impact’’ (or affidavit from
the publisher) will also be included to-
gether with any comments and consid-
eration of same.

(ii) The schematic or preliminary
drawings and specification, together
with the architectural comments and
recommendations of the State Archi-
tect.

(l) General guidance on processing re-
quests for Multi-Family Housing (MFH)
assistance. (1) Equal Credit Opportunity
Act (ECOA).

(i) Act. The Federal ECOA prohibits
creditors from discriminating against
credit applicants on the basis of race,
color, religion, national origin, sex,
marital status, age (provided the appli-
cant has the capacity to enter into a
binding contract), because all or part
of the applicant’s income is derived
from any public assistance program, or
because the applicant has, in good
faith, exercised any right under the
Consumer Credit Protection Act. The
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Federal agency that administers com-
pliance with this law is the Federal
Trade Commission, Equal Credit Op-
portunity, Washington, DC 20580.

(ii) The ECOA paragraph set forth in
paragraph (l)(1)(i) of this section will
be included in all written notifications
of adverse actions.

(2) Form FmHA or its successor agen-
cy under Public Law 103–354 410–9,
‘‘Statement Required by the Privacy
Act,’’ is required by all applicants who
are individuals. A preapplication/appli-
cation will not be considered complete
without this form.

(3) Form FmHA or its successor agen-
cy under Public Law 103–354 410–7, ‘‘No-
tification to Applicant on Use of Fi-
nancial Information from Financial In-
stitution,’’ will be provided by FmHA
or its successor agency under Public
Law 103–354 within 3 business days of
receipt of a complete preapplication.

(4) All applicants must provide their
taxpayer identification number. The
taxpayer identification number for in-
dividuals who are not businesses is
their Social Security Number.

(5) For all loans and credit sales se-
cured by a first mortgage and involving
the purchase of an existing 1 to 4 fam-
ily unit, or purchase of a building site
and construction of 1 to 4 residential
units, the booklet entitled ‘‘Settlement
Costs,’’ will be given or sent to the ap-
plicant within 3 business days after re-
ceipt of a complete preapplication. The
booklet will include Form FmHA or its
successor agency under Public Law 103–
354 440–58, ‘‘Estimate of Settlement
Costs.’’ A record of the date and meth-
od of delivery of the booklet and form
will be placed in the case file.

(6) A preapplication/application for
MFH assistance may be withdrawn
upon written request of an applicant at
any time. FmHA or its successor agen-
cy under Public Law 103–354 may with-
draw a preapplication/application for
failure of an applicant to provide nec-
essary information to process a request
for assistance provided the applicant
fails to respond to a written request
which provides the applicant with a
reasonable time period to submit the
information. The letter informing the
applicant of the necessary information
will contain the following, or essen-
tially similar, statement: ‘‘If you fail

to provide FmHA or its successor agen-
cy under Public Law 103–354 with this
information within lll days from
the date of this letter, we will assume
this lack of response on your part to be
an indication that you wish to have
your application withdrawn. Continued
processing will require a new
preapplication which must be rated and
ranked without regard to previous
processing priority.’’ If the applicant
fails to respond to the request within
the specified timeframe, a letter will
then be sent to the applicant, with re-
view rights given in accordance with
subpart B of part 1900 of this chapter,
indicating their preapplication has
been withdrawn. Both letters will be
sent by certified mail, return receipt
requested.

(7) If a loan is refused because of in-
formation obtained from a credit re-
port, FmHA or its successor agency
under Public Law 103–354 will advise
the applicant of the reason for the re-
jection, including:

(i) The specific information given in
the credit report that led to the rejec-
tion (e.g., delinquent obligations, tax
liens, or judgments).

(ii) The name and address of the cred-
it reporting company.

(iii) A statement advising that a copy
of the credit report may be obtained
from FmHA or its successor agency
under Public Law 103–354 if requested
by the applicant, but that any dispute
regarding the accuracy of the informa-
tion in the credit report must be re-
solved between the credit reporting
company and the applicant.

[58 FR 44265, Aug. 20, 1993, as amended at 59
FR 6890 and 6896–6897, Feb. 14, 1994]

§ 1944.232 Rental Assistance (RA) from
sources other than FmHA or its suc-
cessor agency under Public Law
103–354.

RA from sources other than FmHA or
its successor agency under Public Law
103–354 may be used in new or existing
RRH projects upon National Office au-
thorization. FmHA or its successor
agency under Public Law 103–354 will
consider authorizing such private RA
(PRA) proposals which offer RA in the
same general dollar amount and terms
in which FmHA or its successor agency
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under Public Law 103–354 RA is cal-
culated and granted. PRA proposals
will be in the form of a memorandum
of understanding (MOU) between the
provider and FmHA or its successor
agency under Public Law 103–354.

(a) Provisions of MOU. FmHA or its
successor agency under Public Law 103–
354 may consider entering into an MOU
with other providers of RA such as
State or local public entities, profit or
nonprofit organizations, individuals, or
other providers acceptable to FmHA or
its successor agency under Public Law
103–354. The MOU will be executed be-
tween FmHA or its successor agency
under Public Law 103–354 and the pro-
vider prior to the appropriate official
issuing an AD–622 for new projects. At
a minimum, the MOU must contain the
following provisions:

(1) Reason for providing PRA and its
intended purpose.

(2) The length of time PRA will be
provided.

(3) Actions to be taken at the end of
the PRA proposal to minimize impact
on tenants losing PRA and avoid dis-
placement.

(4) A copy of the proposed PRA agree-
ment, which is the instrument of
agreement involving the tenant, owner,
and provider of assistance. FmHA or
its successor agency under Public Law
103–354 will not be a party to the PRA
agreement nor have any responsibil-
ities under the agreement. The PRA
agreement must state that:

(i) The payments should be paid di-
rectly to the tenants or a separate
project operating account for this pur-
pose. The tenants must be advised of
the amount and source of the assist-
ance through the lease or a supplement
to the lease.

(ii) Sufficient funds will be set aside
in a way that assures availability of
PRA for the life of the PRA agreement,
which must be for a minimum of 5
years. The method of supplying the
funds must be clearly set forth and ac-
ceptable to FmHA or its successor
agency under Public Law 103–354.

(b) Documentation. (1) Documentation
must be provided that the PRA is need-
ed in the market area.

(2) The provider must provide FmHA
or its successor agency under Public
Law 103–354 with reasonable assurances

that tenants receiving the PRA will
not be displaced when the PRA expires.

(3) In accordance with
§ 1944.215(w)(2)(ii) of this subpart, it
must be demonstrated that for the
term of the loan remaining after PRA
is no longer available, an adequate
rental market exists for the project
without the assistance.

(4) For complexes with LIHTC, if the
PRA term is less than the LIHTC com-
pliance periods, the marketability of
the PRA units must be further dem-
onstrated by either:

(i) Demonstrating that there are suf-
ficient households within the LIHTC
income limits to support the units
without rent overburden; or

(ii) The applicant’s certification that
the targeted percentage of LIHTC units
(not the minimum set-aside option)
does not include the PRA units, so that
the units will be marketable to house-
holds in all FmHA or its successor
agency under Public Law 103–354 in-
come ranges.

(c) Review and recommendations. The
documentation, the MOU, and the PRA
agreement will be submitted to the
servicing official for review. If accept-
able, the servicing official will submit
the proposal for similar review to the
State Office and submission to the Na-
tional Office. Proposals forwarded to
the National Office will contain the
recommendations of the District and
State Director.

[58 FR 44272, Aug. 20, 1993, as amended at 59
FR 6897, Feb. 14, 1994]

§§ 1944.233–1944.234 [Reserved]

§ 1944.235 Actions subsequent to loan
approval.

(a) Precommitment or closing actions.
After loan approval, the loan docket
will be processed to the stage where a
construction loan would normally be
closed prior to the start of construc-
tion. During this processing, the fol-
lowing actions should be taken:

(1) FmHA or its successor agency
under Public Law 103–354 will obtain
closing instructions from OGC in ac-
cordance with the requirements of sub-
part B of part 1927 of this chapter and
§ 1944.236(a) and § 1944.236(b)(4) of this
subpart.
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(2) Ensure that the servicing office
has on file evidence that a deposit has
been made to the general operating ac-
count of an amount of initial operating
capital sufficient to cover the expected
start-up costs.

(3) The applicant will provide evi-
dence indicating the terms and final
arrangements for interim financing.

(4) The applicant will certify as to
the availability or non availability of
other government assistance as defined
in § 1944.205 of this subpart immediately
prior to loan closing. If other govern-
ment assistance becomes available
prior to loan closing, the loan amount
will be decreased in accordance with
paragraph (e)(3) of this section.

(b) Transfer of obligations. The trans-
fer of fund obligations may occur only
when:

(1) Organizational entity remains the
same. The entity remains legally the
same but a substitution of the mem-
bers occurs. All or part of the member-
ship may change as long as eligibility
is not affected. The project site loca-
tion and market must remain the
same.

(2) Organizational entity changes. The
membership and their interests remain
identical, the project site location and
market are the same, but the legal en-
tity changes.

(3) Monetary default by original ap-
plicant/entity. An obligation may be
transferred to any person or applicant
eligible to receive an RRH loan when
the original applicant/entity is in mon-
etary default which has or may result
in foreclosure by the interim lender,
and:

(i) The applicant/entity assuming the
obligation, or the interim lender, re-
moves any liens filed against the prop-
erty;

(ii) There have been no deviations
from the FmHA or its successor agency
under Public Law 103–354 approved
plans and specifications;

(iii) The transferee will not be com-
posed of any principals of the trans-
feror;

(iv) The transfer will be in the best
interest of the FmHA or its successor
agency under Public Law 103–354 and
prospective tenants;

(v) The applicant/entity and all mem-
bers thereof whose obligations are

transferred will not be considered eligi-
ble for further participation in the
RRH program for at least 5 years from
the date of the transfer of the FmHA or
its successor agency under Public Law
103–354 loan obligation; and

(vi) Prior approval is obtained from
the National Office.

(c) Financing during the construction
period—(1) Interim financing. When the
amount of the loan exceeds $50,000, the
applicant may obtain interim financ-
ing from commercial or public sources
for the construction period if it can be
obtained at reasonable interest rates,
fees, and terms, and in the best finan-
cial interests of the Government. In-
terim financing will be obtained to pre-
clude the necessity for multiple ad-
vances of FmHA or its successor agen-
cy under Public Law 103–354 funds. The
interim lender must be authorized to
operate in the State in which the
project will be located and must have
an established record of providing fi-
nancing to entities other than FmHA
or its successor agency under Public
Law 103–354-financed projects. Since
the interim lender is responsible for in-
specting construction along with
FmHA or its successor agency under
Public Law 103–354, the borrowing en-
tity (including any of its identity of in-
terest entities) cannot provide interim
financing to its own project. Interim fi-
nancing will be used subject to the fol-
lowing:

(i) FmHA or its successor agency
under Public Law 103–354 will proceed
as if FmHA or its successor agency
under Public Law 103–354 funds had
been advanced from the standpoint of
approving construction contracts, in-
spection of construction and assuring
compliance with applicable equal op-
portunity and nondiscrimination.

(ii) The guide letter shown as exhibit
B of this subpart will be used to inform
a proposed interim lender that a speci-
fied amount of funds have been obli-
gated and will be available to retire the
interim financing if the applicant com-
plies with the approval conditions, the
builder’s performance is acceptable and
all construction bills are paid.

(iii) Since FmHA or its successor
agency under Public Law 103–354’s com-
mitment to the applicant is contingent
upon acceptable performance by the
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builder and payment of all construc-
tion bills, the interim lender should be
advised of the additional risk involved
if the builder is unable to provide, or
the interim lender does not require a
payment and performance bond. Al-
though partial payments to the builder
constructing the project by the con-
tract method of construction must be
made in accordance with the approved
construction contract, the interim
lender should not be permitted to make
disbursements of more than 90 percent
of the value of acceptable work in
place.

(iv) Any cash for land purchase or de-
velopment that is to be furnished by
the applicant in fulfillment of the ap-
plicant’s contribution requirement in
§ 1944.213(b) of this subpart must be
placed on deposit with the interim
lender and disbursed prior to any dis-
bursement of interim loan funds. Obli-
gations incurred prior to loan closing
and the start of construction will be
handled in accordance with § 1944.213(d)
of this subpart.

(v) A supervised bank account need
not be established for funds obtained
through interim financing except for
any small amounts held to complete
construction so loan funds can be fully
advanced and AED can be established.
However, in order to assure that funds
are requested and used for authorized
purposes, requests for partial payments
will be submitted through the servicing
official on Form FmHA or its successor
agency under Public Law 103–354 1924–
18, ‘‘Partial Payment Estimate,’’ or
other professionally recognized form
containing the certifications of the ar-
chitect, applicant and FmHA or its
successor agency under Public Law 103–
354 representative shown on Form
FmHA or its successor agency under
Public Law 103–354 1924–18. For record-
keeping purposes, Form FmHA or its
successor agency under Public Law 103–
354 402–2, ‘‘Statement of Deposits and
Withdrawals,’’ should be used to record
the deposit of applicant funds for con-
struction with the interim lender and
payments of estimates where FmHA or
its successor agency under Public Law
103–354 has approved the estimate.

(vi) When the project is substantially
complete, the FmHA or its successor
agency under Public Law 103–354 loan

may be scheduled for closing. A project
is substantially complete when it is
possible, in accordance with any con-
tract documents, applicable State or
local codes or ordinances and the
FmHA or its successor agency under
Public Law 103–354 approved drawings
and specifications, to permit safe and
convenient occupancy and use of the
buildings. Upon substantial comple-
tion, the owner’s architect must issue
a dated and signed statement certify-
ing to substantial completion. The
owner’s architect will also prepare and
verify a punch list of any minor items
of development that need to be cor-
rected and completed.

(vii) The FmHA or its successor agen-
cy under Public Law 103–354 loan may
be closed, permanent instruments is-
sued to evidence the FmHA or its suc-
cessor agency under Public Law 103–354
indebtedness and FmHA or its succes-
sor agency under Public Law 103–354
loan funds used to retire the interim
indebtedness when the project is sub-
stantially complete and all bills have
been paid. To evidence that there are
no unpaid obligations outstanding in
connection with the project, the appli-
cant must submit to the servicing offi-
cial, at or prior to loan closing, signed
statements from the contractor, archi-
tect, engineer and attorney indicating
that obligations for material, labor or
services have been paid in full in ac-
cordance with their contracts or other
agreements, less any funds withheld for
minor punch list items. Form FmHA or
its successor agency under Public Law
103–354 1924–10, ‘‘Release by Claim-
ants,’’ or other similar form may be
used for this purpose. If these state-
ments cannot be obtained, the loan
may be closed if all of the following
can be met:

(A) Statements to the extent possible
are obtained.

(B) The interests of FmHA or its suc-
cessor agency under Public Law 103–354
can be adequately protected and its se-
curity position is not impaired.

(C) Adequate provisions are made for
paying the unpaid accounts by with-
holding or escrowing sufficient funds to
pay such claims or obtaining a release
bond.

(viii) Because interest rates can fluc-
tuate between the time construction
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estimates are finalized and completion
of construction, any excess funds re-
maining from interim financing will be
returned on the FmHA or its successor
agency under Public Law 103–354 loan.
Also, interim funds remaining because
of early completion of construction
will be returned. The leftover interest
may be used for certain other eligible
loan purposes critical to the comple-
tion of the project which were un-
known to the applicant and contractor
at the time the loan was approved, pro-
vided prior National Office concurrence
is obtained.

(2) Multiple advances of loan funds. If
interim financing is not available and
the applicant supplies such evidence,
multiple advances will be used subject
to the following:

(i) In cases where relatively large
amounts of funds are to be expended
for purchases of real estate or for other
reasons at the time of closing, separate
checks for these purposes may be or-
dered and endorsed by the borrower to
the seller or other appropriate party.
This will preclude the necessity for de-
positing these loan funds in the super-
vised bank account and reduce the
amount of required collateral.

(ii) Except as indicated in paragraph
(c)(2)(i) of this section, advances will be
made only as needed to cover disburse-
ments required by the borrower for a
30-day period. Normally, there should
be no more than 24 advances. These ad-
vances should generally be used within
2 years of loan closing. The retained
percentage withheld from the contract
to assure that construction will be
completed in accordance with the con-
tract documents will ordinarily be in-
cluded in the last advance. Advances
will be requested in sufficient amounts
to insure that ample funds will be on
hand to pay costs of construction, land
purchase, legal, engineering or archi-
tectural costs, interest and other ex-
penses as needed. The borrower will
prepare Form FmHA or its successor
agency under Public Law 103–354 440–11,
‘‘Estimate of Funds Needed for 30-day
Period Commencing lllllll,’’
modified as needed, to show the
amount of funds required during the 30-
day period. This form will be approved
by the servicing official or his/her des-
ignee.

(iii) After it is determined that the
estimate prepared by the borrower is
adequate, the advance will be requested
through field office terminals in ac-
cordance with the MFH user procedure.
As an example, for a loan of $100,000,
the advances may be made as follows:
Assuming that the loan will be closed
on July 1, the borrower will complete
Form FmHA or its successor agency
under Public Law 103–354 440–11 in suffi-
cient time so that the funds will be
available on the day of loan closing.
The estimates should be broken down
for the first advance in a manner simi-
lar to the following:

Construction ........................................................... $30,000
Land Acquisition .................................................... 5,000
Architectural ........................................................... 4,000
Legal ...................................................................... 1,000

Total ................................................................ $40,000

An advance of $40,000 would then be
available on July 1, the date of loan
closing.

(iv) The second advance is also based
on the borrower’s estimate prepared on
Form FmHA or its successor agency
under Public Law 103–354 440–11 which
must be prepared in sufficient time so
that the estimated amount of funds
will be available on August 1. This esti-
mate of funds might be broken down as
follows:

Construction ........................................................... $20,000
Architectural ........................................................... 1,000

Total ................................................................ $21,000

(v) When the project is substantially
complete in accordance with
§ 1944.235(c)(i)(vi), schedule final pay-
ment to the contractor for disburse-
ment. Withhold funds over the amount
needed to cover the costs for correcting
or completing the minor items identi-
fied from the contractor’s final pay-
ment in accordance with the require-
ments of subpart A to part 1924 of this
chapter until full performance. Any
funds withheld should be deposited in
the supervised bank account so the
loan can be fully advanced and AED
can be established.

(vi) If funds remain after the loan is
fully disbursed and AED has been
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reached, they must be put into a super-
vised bank account. The funds cannot
be returned on the loan to be drawn
later since AMAS will treat as a re-
fund.

(vii) Any deviation from the multiple
advance procedure must have the prior
approval of the National Office.

(d) Requesting the check. When loan
approval conditions can be met, includ-
ing any real estate lien required, and a
date for FmHA or its successor agency
under Public Law 103–354 loan closing
has been agreed upon, the servicing of-
ficial will determine the amount of
funds needed in accordance with para-
graph (c)(1) or (c)(2) of this section. The
servicing official his/her designee will
then order the loan check through field
office terminals so that it will be avail-
able on or just before the date set for
loan closing.

(e) Increase or decrease in the amount
of the loan.

(1) If it is necessary to increase the
amount of the loan within the same fis-
cal year but before loan closing, the
loan approving official or servicing of-
ficial will request that all distributed
docket forms be returned to the servic-
ing office. The loan docket will be re-
vised accordingly and reprocessed pro-
vided no funds have been disbursed.
The State Office, through a field office
terminal, must deobligate the existing
obligation and enter the new amount
to be obligated.

(2) If it is necessary to increase the
amount of the loan in the next fiscal
year but before loan closing, the servic-
ing official must process a subsequent
loan for the amount of increase.

(3) If it is necessary to decrease the
amount of the loan before closing, the
deobligation will be processed through
field office terminals.

(f) Cancellation of the loan. Loans may
be canceled after approval and before
loan closing in accordance with in-
structions on the Form Manual Insert
(FMI) for Form FmHA or its successor
agency under Public Law 103–354 1944–
53, ‘‘Multiple Family Housing Cancella-
tion of U.S. Treasury Check and/or Ob-
ligation.’’

(1) Treasury check method. If the loan
check is received in the servicing of-
fice, the servicing official will return
the check as prescribed in FmHA In-

struction 2018–D (available in any
FmHA or its successor agency under
Public Law 103–354 office), except if the
check was issued by the National Fi-
nance Center (NFC). If the check was
issued by NFC, cancel under FmHA In-
struction 2024–A (available in any
FmHA or its successor agency under
Public Law 103–354 office).

(2) Notification. Notify all interested
parties of cancellation as provided in
subpart B of part 1927 of this chapter.

(g) Handling the loan check. The loan
check will be handled in accordance
with FmHA Instruction 2018–D (avail-
able in any FmHA or its successor
agency under Public Law 103–354 office
and subpart A of part 1902 of this chap-
ter.

(h) Preoccupancy conference. To pro-
mote proper planning for initial rent-
up and occupancy, the servicing offi-
cial will meet with the applicant and
management firm, if any, 90 to 120 days
prior to the construction completion
date. Among the items that should be
discussed are the advertisement of
available units, the affirmative fair
housing marketing practices, tenant
eligibility and tenant selection cri-
teria. The same effort to achieve ade-
quate marketing results will be re-
quired for RCH loans except that its
completion will be necessary at the
preapplication stage.

(1) The servicing official will review
the applicant’s marketing plan to de-
termine that it is complete and all sup-
plemental information is provided. If
the plan needs to be modified before
marketing activity begins, approval
must be granted from the official au-
thorized to approve the loan. The serv-
icing official will review the approved
operating budget to determine if it is
still adequate for the initial operating
period. If it is not adequate, the budget
and rent schedule will be revised by the
borrower and approved by the loan ap-
proval official.

(2) The servicing official should be
assured that the applicant will sin-
cerely direct marketing activity in an
effort to attract applications for hous-
ing from all groups in the market area
determined least likely to apply for the
available housing. If it is anticipated
that applications for housing may re-
sult in a concentration of occupancy by
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race, color, religion, sex or national or-
igin, outreach efforts will be extended
to persons who would not be expected
to apply for the housing. The efforts
will be conducted for a reasonable pe-
riod of time prior to the normal period
for receipt of applications and com-
mencing not less than 90 days prior to
project completion.

(3) Prior to initial occupancy by any
person, the servicing official and the
applicant will reconvene to assess im-
plemented marketing activity by thor-
oughly reviewing the marketing plan,
and the extent of achievement of plan
objectives. If original marketing con-
cepts prove to be less than effective
and/or if there are changes in the hous-
ing market, the applicant may be re-
quired to modify the marketing plan
for the project. If the servicing official
determines that the applicant is in
noncompliance with the plan and a
modification to the plan is not war-
ranted, the matter will be referred to
the FmHA or its successor agency
under Public Law 103–354 Adminis-
trator, attention Equal Opportunity
Staff Director, through the State civil
rights coordinator.

[53 FR 2159, Jan. 26, 1988, as amended at 53
FR 26590, July 14, 1988; 54 FR 39728, Sept. 28,
1989; 55 FR 29561, July 20, 1990; 56 FR 2240,
Jan. 22, 1991; 56 FR 67483, Dec. 31, 1991; 57 FR
36590, Aug. 14, 1992; 58 FR 40953, July 30, 1993;
58 FR 44272, Aug. 20, 1993; 59 FR 6890, 6896–
6897, Feb. 14, 1994; 59 FR 54788, 54789, Nov. 2,
1994]

§ 1944.236 Loan closing.

(a) Applicable regulations. RRH loans
will be closed in accordance with sub-
part B of part 1927 of this chapter and
any State supplements. Loan dockets
for organizations and, in special cases,
dockets for individuals will be sent
through the State Office to OGC for
closing instructions. A profit or lim-
ited profit organization or individual
applicant may use any designated at-
torney or title insurance company to
close the loan in accordance with the
applicable loan closing instructions if
the attorney or title insurance com-
pany and its principals or employees
are not members, officers, directors,
trustees, stockholders or partners of
the applicant entity. Nonprofit organi-
zations may use a designated attorney

who is a member of their organization
if the cost is in accordance with
§ 1944.212(j) of this subpart.

(b) Mortgage. Unless OGC determines
the Form to be inappropriate, Form
FmHA or its successor agency under
Public Law 103–354 1927–1 (state), ‘‘Real
Estate Mortgage for lll,’’ will be
used. For loans to organizations, Form
FmHA or its successor agency under
Public Law 103–354 1927–1 will be modi-
fied as prescribed by or with the advice
of OGC with respect to the name, ad-
dress, and other identification of the
borrower, the style of execution and
the acknowledgement.

(1) The mortgage or other instrument
will contain the following covenant:

The property described herein was ob-
tained or improved through Federal finan-
cial assistance. This property is subject to
the provisions of Title VI of the Civil Rights
Act of 1964 and the Rehabilitation Act of 1973
and the regulations issued pursuant thereto
for as long as the property continues to be
used for the same or similar purpose for
which financial assistance was extended or
for as long as the purchaser owns it, which-
ever is longer.

(2) When a loan resolution or loan
agreement is used, include an addi-
tional paragraph in the mortgage to
read as follows:

This instrument also secures the obliga-
tions and convenants of borrower set forth in
borrower’s Loan Resolution (Loan Agree-
ment) of (Date), which is hereby incorporated
herein by reference.

(3) For a loan to an individual when
a loan agreement is not used, addi-
tional paragraphs will be included in
the mortgage to read as follows:

(i) ‘‘Occupancy of the housing and re-
lated facilities on the property will be
limited to eligible tenants as defined in
the regulations of the Farmers Home
Administration or its successor agency
under Public Law 103–354 unless the
Government gives prior written ap-
proval to other occupancy.’’

(ii) ‘‘As required by the Government:
Borrower will permit the Government
to inspect and examine the operation
of the housing and the books, records,
and operations of borrower; submit reg-
ular and special reports pertinent to
the purpose of the loan or the Govern-
ment’s financial interest; subject rents
and charges and other terms of rental
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agreements with tenants of the hous-
ing, and compensation to employees
connected with its operation, to prior
approval by the Government, or to ad-
justment at the direction of the Gov-
ernment when necessary in its judg-
ment to carry out the purpose of the
loan or protect its financial interests;
and comply with any other require-
ments which in the discretion of the
Government are reasonably appro-
priate to the purpose of the loan or
protection of the Government’s inter-
ests. Revenue from the housing will be
first used to pay operation and mainte-
nance costs of such housing and to
make adequate provision to meet re-
quired payments as they become due
on the FmHA or its successor agency
under Public Law 103–354 rural rental
housing loan.’’

(4) For a loan to a limited partner-
ship, the following nonrecourse lan-
guage should be inserted, subject to
modification by the OGC:

No partner, either general or limited, will
have any personal liability for the payment
of all or any part of the indebtedness.

(5) For all section 515 RRH and RCH
loans used to build or acquire new
units made pursuant to a contract en-
tered into on or after December 15,
1989, the following language will be in-
cluded in the mortgage:

The borrower and any successors in inter-
est agree to use the housing for the purpose
of housing people eligible for occupancy as
provided in section 515 of title V of the Hous-
ing Act of 1949, and FmHA or its successor
agency under Public Law 103–354 regulations
then in effect during the full term of this
mortgage. No eligible person occupying the
housing will be required to vacate nor any
eligible person denied occupancy for housing
prior to the close of such period because of a
prohibited change in the use of the housing.
A tenant or person wishing to occupy the
housing may seek enforcement of this provi-
sion as well as the Government.

(6) For the following categories of
loans, the language set forth in exhibit
A–1 or A–2, as appropriate, of subpart E
of part 1965 of this chapter will be in-
cluded in the mortgage instead of the
language contained in paragraph (b)(5)
of this section:

(i) Equity loans made to avert pre-
payment.

(ii) Subsequent loans to nonprofit or-
ganizations or public agencies made in
conjunction with transfers to avert
prepayment.

(iii) Subsequent loans for any pur-
pose other than to build or acquire new
units.

(7) Additional guidance on closing
transfers and loans to nonprofit cor-
porations and public agencies to avert
prepayment is contained in § 1965.217(e)
of subpart E of part 1965 of this chap-
ter.

(c) Promissory note. (1) Form FmHA or
its successor agency under Public Law
103–354 1944–52, ‘‘Multiple Housing
Promissory Note,’’ will be used. Regu-
lar amortized payments for principal
and interest will be scheduled on a
monthly basis. Instruction for prepara-
tion in the FMI for the note will be fol-
lowed.

(2) The amount to be shown on the
note will be obligated amount as shown
on Form FmHA or its successor agency
under Public Law 103–354 1944–51, ‘‘Mul-
tiple Family Housing Obligation-Fund
Analysis.’’ The note will be dated the
date of loan closing except as author-
ized in subpart B of part 1927 of this
chapter. If the first day of the month
falls on Saturday, Sunday or a holiday,
the note may be dated the first, loan
closing will be the last working day
prior to the first and the closing docu-
ments will be filed on the first working
day following the first.

(3) Payments on loans will be sched-
uled on the note in accordance with the
FMI and as provided in § 1944.215(c) of
this subpart.

(4) The note(s) will be signed in ac-
cordance with the FMI and subpart B
of part 1927 of this chapter.

(5) All loans will be closed on PASS
as described in subpart K of part 1951 of
this chapter. If the loan is a subsequent
loan, all other loans on the project
must be converted to PASS.

(6) All loans to be secured by revenue
bonds or other forms of security other
than a real estate mortgage or deed of
trust will be sent to the National Office
prior to loan approval with all nec-
essary information for review and fur-
ther instructions.

(d) Recorded mortgage. When the real
estate mortgage is returned by the re-
cording official, the servicing official
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will retain the original in the borrow-
er’s case folder. If the original is re-
tained by the recording official for the
county records, a conformed copy, in-
cluding the recording data showing the
date and place of recordation and book
and page number, will be prepared and
filed in the borrower’s case folder. A
copy of the mortgage, conformed as to
all matters except the recording date,
will be delivered to the borrower.

(e) Date of closing—establishment of ac-
count.

(1) A loan is considered closed when
the security instrument is filed of
record or, if no security instrument is
record, when the loan funds are depos-
ited in the supervised bank account or
otherwise made available to the bor-
rower after the borrower executes and
delivers the note any and other re-
quired instruments.

(2) After the loan is closed, the ac-
count and case folder will be estab-
lished at the servicing office following
the requirements of FmHA Instruc-
tions 1905–A and 2033–A (available in
any FmHA or its successor agency
under Public Law 103–354 office).

[53 FR 2159, Jan. 26, 1988, as amended at 56
FR 2240, Jan. 22, 1991; 56 FR 67483, Dec. 31,
1991; 58 FR 38925, July 21, 1993; 59 FR 6890,
6896–6897, Feb. 14, 1994]

§ 1944.237 Subsequent loans.

(a) A subsequent loan is made to an
applicant/borrower to complete, im-
prove, repair, and/or make modifica-
tions to the project initially financed
by FmHA or its successor agency under
Public Law 103–354, or for equity and/or
other purposes when authorized by the
provisions of subpart E of part 1965 of
this chapter to avert prepayment. A
subsequent loan to develop additional
units must be rated and ranked in ac-
cordance with the priority point sys-
tem contained in § 1944.231 of this sub-
part. Other subsequent loan requests
do not have to compete for funding
under the priority point system.

(b) If the designation of an area
changed from rural to nonrural after
the initial FmHA or its successor agen-
cy under Public Law 103–354 loan was
made, a subsequent loan can be made,
only to make necessary improvements
and repairs to the property or for eq-

uity and other purposes when nec-
essary to avert prepayment.

(c) In case where the loan is to com-
plete the original housing under the
initial FmHA or its successor agency
under Public Law 103–354 loan:

(1) If the applicant/borrower provided
an initial investment greater than re-
quired under the initial FmHA or its
successor agency under Public Law 103–
354 loan, the excess may be credited to-
ward the required amount of the initial
investment of the subsequent loan per
§ 1944.213 (b) of this subpart; the appli-
cant/borrower should only be required
to put up additional funds for this pur-
pose if needed. The same applies to ini-
tial Operating and Maintenance (O and
M) requirements.

(2) If the initial investment and 2 per-
cent O and M amounts are sufficient to
cover only the initial FmHA or its suc-
cessor agency under Public Law 103–354
loan, the applicant/borrower must pro-
vide the additional respective amounts
to cover the subsequent loan. The 2
percent O and M amounts must be in
the form of cash as described in
§ 1944.211 (a)(6) of this subpart. The re-
quired amount of the initial invest-
ment is described in § 1944.213 (b) of this
subpart.

(d) If the loan is to repair and/or im-
prove an existing project which has
been in operation for some time, then:

(1) The applicant/borrower should not
be required to provide the initial 2 per-
cent O and M amount since its purpose
is to cover project start-up costs.

(2) The applicant/borrower must pro-
vide the initial investment per
§ 1944.213(b) of this subpart unless it
provided more than the required initial
investment when the loan was made.
When the applicant/borrower has more
than the required amount invested in
the initial loan, the excess may be
credited toward the required invest-
ment for the subsequent loan. The ap-
plicant/borrower should be required to
contribute additional funds only if
needed. The applicant/borrower will
not be given consideration for any in-
creased equity or value that the prop-
erty may have since the date of the ini-
tial FmHA or its successor agency
under Public Law 103–354 loan.

(e) Subsequent loans, other than
those made to a nonprofit corporation
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or public agency to avert prepayment,
will be subject to the restrictive-use
provisions contained in exhibit A–1 of
subpart E of part 1965 of this chapter.
Subsequent loans made to nonprofit or-
ganizations or public agencies to avert
prepayment will be subject to the re-
strictive-use provisions contained in
exhibit A–2 of subpart E of part 1965 of
this chapter. The required restrictive-
use language for subsequent loans shall
be appended to the mortgage referenc-
ing all notes for the applicable term,
beginning on loan closing. The advice
of OGC shall be obtained to carry out
the requirements of this paragraph.

(f) For additional requirements in
closing quality loans to avert prepay-
ment, see exhibit A–11 of this subpart.

(g) For additional requirements in
closing subsequent loans to nonprofit
corporations and public agencies made
in conjunction with transfers to avert
prepayment, see § 1965.65(f) of subpart B
of part 1965 of this chapter.

[53 FR 2159, Jan. 26, 1988, as amended at 53
FR 7492, Mar. 9, 1988; 53 FR 13245, April 22,
1988; 56 FR 2241, Jan. 22, 1991; 58 FR 38925,
July 21, 1993; 58 FR 44273, Aug. 20, 1993; 59 FR
6890, Feb. 14, 1994]

§ 1944.238 Prohibition against prepay-
ment.

The Agency shall not accept an offer
to prepay, or request refinancing of
any loan made to build or acquire new
units made or insured under section 515
pursuant to a contract entered into on
or after December 15, 1989 regardless of
the fact the borrower has received pre-
vious RRH loans on the project. For
purposes of this requirement, the date
a ‘‘contract is entered into’’ is the date
on which the Form FmHA or its suc-
cessor agency under Public Law 103–354
1944–51 is mailed or delivered to the ap-
plicant/borrower.

[55 FR 29562, July 20, 1990, as amended at 58
FR 38925, July 21, 1993]

§ 1944.239 Complaints regarding dis-
crimination in use and occupancy
of RRH and RCH.

Any tenant/member or prospective
tenant/member seeking occupancy or
use of RRH, RCH or related facilities
who believes he/she has been discrimi-
nated against because of age, race,
color, religion, sex, familial status,

handicap or national origin may file a
complaint in person with, or by mail to
the Office of Fair Housing and Equal
Opportunity, Department of Housing
and Urban Development (HUD), Wash-
ington, DC, 20410, or any HUD office, or
to the Administrator, FmHA or its suc-
cessor agency under Public Law 103–
354, USDA, Washington, DC 20250. If a
complaint is made to an FmHA or its
successor agency under Public Law 103–
354 County, District or State Office, it
must be directed to the Director of
Equal Opportunity Staff (EOS), Na-
tional Office, by the FmHA or its suc-
cessor agency under Public Law 103–354
employee in charge of that office.
When a complaint is sent to FmHA or
its successor agency under Public Law
103–354-EOS by a county or servicing
office, the State Director will be made
aware of the complaint.

(a) Personnel in FmHA or its succes-
sor agency under Public Law 103–354
field offices will provide assistance to
the aggrieved party when filling out re-
quired forms and filing a complaint.

(b) Each complaint must contain the
following information:

(1) The name and address of the re-
spondent.

(2) The name and address of the ag-
grieved person.

(3) A description and the address of
the dwelling which is involved, if ap-
propriate.

(4) A concise statement of the facts,
including pertinent dates, constituting
the alleged discriminatory housing
practice.

(c) Participants in FmHA or its suc-
cessor agency under Public Law 103–
354’s housing program failing to com-
ply with the requirements of Title VIII
of the Civil Rights Act of 1968, as
amended by the Fair Housing Amend-
ments Act of 1988, and the respective
Affirmative Fair Housing Marketing
Plan will make themselves liable to
sanction authorized by law, regula-
tions, agreements, rules and/or policies
governing the program pursuant to
which the application was made. Vic-
tims of discriminatory housing prac-
tices may seek reparations from HUD
or by private lawsuit.
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(d) All complaints will be handled in
accordance with prescribed procedure.

[56 FR 2241, Jan. 22, 1991, as amended at 58
FR 40954, July 30, 1993; 59 FR 6896, Feb. 14,
1994]

§ 1944.240 Exception authority.
The Administrator may, in individ-

ual cases, make an exception to any re-
quirements of this subpart not required
by the authorizing statute if he/she
finds that application of such require-
ment would adversely affect the inter-
est of the Government or adversely af-
fect the accomplishment of the pur-
poses of the program or result in undue
hardship by applying the requirement.
The Administrator may exercise the
authority at the request of the State
Director. The State Director will sub-
mit the request supported by data that
demonstrates the adverse impact, cit-
ing the particular requirement in-
volved and recommending proper alter-
native course(s) of action, and outlin-
ing how the adverse impact could be
mitigated. Exception to any require-
ment may also be initiated by the As-
sistant Administrator for Housing.

[56 FR 2241, Jan. 22, 1991]

§§ 1944.241–1944.245 [Reserved]

§ 1944.246 Loan approval.
(a) Authority. Loans will be approved

in accordance with this subpart and
subpart A of part 1901. The State Direc-
tor may redelegate loan approving au-
thority in writing to State Office em-
ployees.

(b) Loan approval action—(1) Respon-
sibilities of loan approving official. The
loan approving official is responsible
for reviewing the docket to determine
that the proposed loan complies with
established policies and all pertinent
regulations. In making this review, the
loan approving official will determine
that:

(i) The applicant is eligible and has
legal authority to contract for a loan
and enter into the required statements.

(ii) The location of the housing meets
the requirements outlined in
§ 1944.215(p) of this subpart.

(iii) The funds are requested for au-
thorized purposes.

(iv) The proposed loan is sound.
(v) The security is adequate.

(vi) All preapproval requirements
have been met, including the appli-
cant’s execution of Form FmHA or its
successor agency under Public Law 103–
354 400–4.

(vii) For projects with four or less
units, the State Director has taken the
necessary action to comply with
§ 1944.406 of subpart I of part 1940 of this
chapter.

(viii) All other requirements will be
met.

(2) Approval or disapproval of a loan—
(i) Approval. Before the loan approving
official executes documents evidencing
loan approval, a complete review of the
proposed management and rental pro-
cedures must be made to assure com-
pliance with title VI of the civil Rights
Act of 1964 and the Rehabilitation Act
of 1973. If the loan approving official is
assured of compliance, he/she may exe-
cute the loan approval documents.
When a loan is approved, Form FmHA
or its successor agency under Public
Law 103–354 1944–51 will be completed
according to the instructions on the
Forms Manual Insert. The approving
official will insert a statement in block
48 of Form FmHA or its successor
agency under Public Law 103–354 1944–51
advising the applicant that the amount
of the loan may decrease if other gov-
ernment assistance as defined in
§ 1944.205 of this subpart becomes avail-
able to the applicant before loan clos-
ing.

(ii) Disapproval. If a loan is dis-
approved after the docket has been de-
veloped, the reason for the action will
be shown on the original Form FmHA
or its successor agency under Public
Law 103–354 1944–51 and the form will be
initialed and dated. The servicing offi-
cial will notify the applicant of the
reasons for disapproval. The dis-
approved docket will then be handled
in accordance with subpart A of part
2033 of this chapter. If disapproval is
not at the applicant’s request or by
mutual agreement, the applicant will
be notified that it may request a fur-
ther review of the decision in accord-
ance with subpart B of part 1900 of this
chapter.

(3) OGC closing instructions. For a
loan to an organization, or an individ-
ual in special cases, the approved dock-
et, including any title evidence, will be
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sent through the State Office to OGC
for preparation of closing instructions
and any special legal documents re-
quired for closing. A certified copy of a
loan resolution or the original exe-
cuted witnessed loan agreement must
be supplied by the applicant in time to
be included in the docket. No docket
will be considered which does not in-
clude the required resolution or agree-
ment. The OGC will route the docket,
including closing instructions and any
legal documents, to the servicing office
through the State Office.

[55 FR 29562, July 20, 1990, as amended at 59
FR 6896–6897, Feb. 14, 1994]

§§ 1944.247–1944.249 [Reserved]

§ 1944.250 OMB control number.
The reporting and recordkeeping re-

quirements contained in this regula-
tion have been approved by the Office
of Management and Budget and have
been assigned OMB control number
0575–0047. Public reporting burden for
this collection of information is esti-
mated to vary from 15 minutes to 40
hours per response, with an average of
6.4 hours per response including time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and com-
pleting and reviewing the collection of
information. Send comments regarding
this burden estimate or any other as-
pect of this collection of information,
including suggestions for reducing this
burden, to the Department of Agri-
culture, Clearance Officer, OIRM, room
404–W, Washington, DC 20250; and to
the Office of Management and Budget,
Paperwork Reduction Project (OMB#
0575–0047), Washington, DC 20503.

[56 FR 2241, Jan. 22, 1991, as amended at 58
FR 44273, Aug. 20, 1993]

EXHIBITS TO SUBPART E

EXHIBIT A—HOW TO BRING RENTAL AND
COOPERATIVE HOUSING TO YOUR TOWN

I. Introduction
II. Applying for a Loan
III. Review of the Preapplication
IV. Developing the Loan Docket
V. Review of the Complete Docket
VI. Construction
VII. Open House
VIII. Exhibits

A–1 Legal Service Agreement
A–2 Survey of Existing Rental Housing
A–3 Rental Housing Survey
A–4 Cooperative Housing Survey
A–5 Housing Survey Summary
A–6 Housing Allowances for Utilities and

Other Public Services
A–7 Information to be Submitted with

Preapplication for a Rural Rental Hous-
ing (RRH) and a Rural Cooperative Hous-
ing (RCH) Loan

A–8 Outline of Professional Market Study
A–9 Administrative Process for Combining

FmHA or its successor agency under
Public Law 103–354 Assistance with Low-
Income Housing Tax Credits

A–10 Information to be Submitted with Ap-
plication for a Rural Rental Housing
(RRH) and a Rural Cooperative Housing
(RCH) Loan.

I. INTRODUCTION

A. Most areas in rural America need more
adequate rental housing. Some people with
modest incomes live in impoverished housing
that is cold in the winter and hot in the sum-
mer because adequate housing at a reason-
able rent is not available. Other households
that prefer to rent have the choice of either
commuting many miles to work or living in
the substandard rental housing that is avail-
able in small rural communities. To help re-
duce this rental housing shortage, the Farm-
ers Home Administration (FmHA) or its suc-
cessor agency under Public Law 103–354 fi-
nances rental housing in rural communities.

B. To augment the choice of living accom-
modations available to modest income per-
sons, FmHA or its successor agency under
Public Law 103–354 also provides financing
for cooperative-type housing units. Although
this kind of housing units is appropriate
only to a particular group of persons, it also
serves to help reduce the existing housing
shortage in rural communities. Nonprofit or-
ganizations, other types of organizations and
individuals may qualify for these housing
loans. Information about the loans is avail-
able at the local FmHA or its successor
agency under Public Law 103–354 office.

C. This handbook will assist interested per-
sons and groups in applying for a rural rent-
al or cooperative housing loan. It also briefly
explains requirements regarding the con-
struction and operation of the housing.

D. The basic guidelines in this handbook
apply to all applicants; however, some proce-
dural requirements will vary depending on
the size of the project being proposed and the
type of applicant/borrower. However, in no
instance will different policies, practices or
procedures be utilized in the evaluation or in
determination of the creditworthiness of any
organization or person(s) in connection with
the provision of any RRH or RCH loan or
other financial assistance for a project or
other financial assistance which is secured
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by residential real estate because of race,
color, religion, sex, handicap, marital or fa-
milial status, age, or National origin.

E. The objective of the FmHA or its suc-
cessor agency under Public Law 103–354 hous-
ing loan program is to provide credit for
housing that serves the needs of eligible very
low-, low-, and moderate-income permanent
residents.

F. Successful housing depends on the exist-
ence of the following three important condi-
tions:

1. There must be a need for the housing to
be built.

2. The housing must fit the needs of pro-
spective tenants or cooperative members
from the standpoint of location, design and
cost.

3. The applicant for a loan must provide
adequate information to FmHA or its succes-
sor agency under Public Law 103–354 to show
that these basic conditions can be met.

II. APPLYING FOR A LOAN

A. An individual, organization or group or-
ganization to provide housing may apply for
a loan through the local FmHA or its succes-
sor agency under Public Law 103–354 servic-
ing official serving the area where the hous-
ing will to be located.

B. The applicant should read FmHA In-
struction 1944–E before applying for a loan.
The applicant also should discuss the pro-
posed housing with the servicing official be-
fore completing a preapplication.

C. Applying for a loan begins with SF 424.2
(for preapplication submission). Included
with the preapplication form should be the
supporting material or information listed in
Exhibit A–7. This information will enable
FmHA or its successor agency under Public
Law 103–354 to determine:

1. The eligibility of the applicant;
2. The feasibility (economic, environ-

mental and architectural) of the proposed
housing; and

3. That prospective cooperative members
have read and understand their responsibil-
ities as outlined in What is Cooperative
Housing? (available in any FmHA or its suc-
cessor agency under Public Law 103–354 of-
fice) before agreeing to a cooperative hous-
ing project.

4. The suitability of prospective members
to cooperative life; and

5. Whether the proposed housing can appro-
priately be financed by FmHA or its succes-
sor agency under Public Law 103–354.

D. This information usually can be fur-
nished by the applicant without hiring ex-
tensive professional services. It should be
factual and specific based on objective inves-
tigations and realistic estimates.

III. REVIEW OF THE PREAPPLICATION

A. If the proposal exceeds the servicing of-
ficial’s approval authority, he/she will sub-
mit the docket to the FmHA or its successor
agency under Public Law 103–354 State Direc-
tor for consideration. If the proposal exceeds
the State Director’s approval authority, he/
she will send the docket, including com-
ments and recommendations of the District
and State Office staffs, to the FmHA or its
successor agency under Public Law 103–354
National Office in Washington, DC for re-
view. All cooperative housing proposals will
be sent to the National Office for review.

B. The completeness and accuracy of infor-
mation submitted with the preapplication is
especially important when reviews are nec-
essary by FmHA or its successor agency
under Public Law 103–354 offices remote to
the proposed site and without direct knowl-
edge of conditions and circumstances in-
volved with the project. The description of
the planned housing must be clear, complete
and concise to ensure timely reviews by
FmHA or its successor agency under Public
Law 103–354.

C. When the reviews are completed, the
servicing official will notify the applicant,
using Form AD–622, ‘‘Notice of
Preapplication Review Action,’’ of FmHA or
its successor agency under Public Law 103–
354’s decision.

If it appears a loan can be made, the serv-
icing official will explain the additional
steps that will be required. If favorable ac-
tion cannot be taken on the preapplication,
the servicing official will explain why and
may be able to suggest changes to permit a
loan to be made.

IV. DEVELOPING THE LOAN DOCKET

A. When an applicant is authorized to sub-
mit a formal application, the servicing offi-
cial will review the items required in exhibit
A–9. The amount of information required
will vary based on the complexity and size of
the proposed project. The servicing official
will also provide forms and guides to assist
the applicant in recording required informa-
tion. Some of the guides are included as ex-
hibits in this handbook. The applicant is re-
sponsible for providing the information re-
quired. The servicing official will assemble
this information and complete the docket.

B. The following information will be help-
ful in developing a loan docket. The first two
items are applicable only to nonprofit orga-
nizations. The other items apply to any ap-
plicant. In addition, the requirements of Ex-
hibit A–7 of this subpart must be met when
developing a preapplication and the require-
ments of Exhibit A–9 must be met when de-
veloping an application.

1. Getting organized if applicant is a non-
profit organization and has not adopted articles
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of incorporation and bylaws. a. Steering com-
mittee or sponsor. The group may choose a
steering committee or, in the case of a coop-
erative, a sponsor to act for it. An attorney
will usually be required to advise the organi-
zation on incorporation and assist in devel-
oping the loan application. The steering
committee, or sponsor, should select an at-
torney who is interested in the proposed
housing and will render the necessary serv-
ices promptly for a reasonable fee.

b. Articles of incorporation and bylaws.
FmHA or its successor agency under Public
Law 103–354 has developed model articles of
incorporation and bylaws for nonprofit orga-
nizations. The steering committee, or spon-
sor, should arrange for the servicing official
to meet with the attorney. The servicing of-
ficial will give the attorney copies of the
FmHA or its successor agency under Public
Law 103–354 model articles of incorporation
and bylaws and explain FmHA or its succes-
sor agency under Public Law 103–354 require-
ments. Separate bylaws have been developed
for cooperatives and for rental housing orga-
nizations.

c. Attorney’s fees. Reasonable attorney’s
fees may be included in the FmHA or its suc-
cessor agency under Public Law 103–354 loan.
A written agreement between the applicant
and attorney is required. See Exhibit A–1 for
a sample copy of an agreement.

d. Board of directors. The steering commit-
tee, or sponsor, usually selects the
incorporators for the corporation. The board
of directors is responsible for conducting the
corporation’s business, including obtaining
the loan and providing overall management
after the housing is completed.

2. Obtaining broadly based membership for
rental housing. a. A nonprofit corporation ap-
plying for a loan must have and maintain a
broadly based local membership, including
leaders in the community, representing a va-
riety of interests in the community. The
members may be individuals or organiza-
tions but each member is limited to one
vote.

b. The purpose of the broadly based mem-
bership requirement is to obtain community
support, provide enough members to be able
to rotate officers and members of the board
of directors, protect the Government’s finan-
cial interest as mortgagee and provide assur-
ance that the housing will be a success and
the purpose of the loan carried out.

c. In RRH loans made to nonprofit organi-
zations and public bodies, there is no profit
incentive. The term of the loan may be for as
long as 50 years. Therefore, factors such as
the prospect for continuous competent man-
agement and supervision, maintenance and
adequate community support for the housing
project over the expected life of the loan are
important.

d. A membership list showing the names
and addresses of each member should be

maintained by the secretary of the organiza-
tion.

(1) Number of members required. The organi-
zation should have at least 25 members. The
number of members may be decreased for
projects with less than 25 units.

(2) Contributions by members. Nonprofit cor-
porations may require a membership fee or
ask prospective members for a contribution.
This is the method often used by nonprofit
corporation applicants to raise initial oper-
ating capital. However, no such fee or con-
tribution can entitle a member or prospec-
tive member to a preference in occupancy of
the housing.

3. Cooperative membership. a. Only those
persons who will reside in the cooperative
housing will be members of the cooperative.
The composition of the board of directors
will be drawn from that membership, ini-
tially by appointment and later by election
from the general membership. The board
should be composed of at least 5 members.

b. The board of directors, with assistance
from the adviser to the board (discussed in a
later section), will devise the rules and regu-
lations under which the cooperative will op-
erate. Additionally, the board will be respon-
sible for management of the cooperative.

c. A membership list showing the names
and addresses of each member will be main-
tained by the secretary of the cooperative.

d. Cooperative membership will require the
deposit of a membership fee by each member
as outlined in § 1944.215(g) of this subpart.
The fee will be retained by the cooperative
for as long as the person remains a member
of the cooperative. The fee will be refunded
to the person when membership is termi-
nated.

4. The applicant should communicate with
officials of the community early in the de-
velopment of the proposal to explain the ben-
efits of the proposed housing to the commu-
nity. This meeting will serve to remove the
uncertainty of the impact of the housing on
the community and may aid in a timely
processing of the preapplication. The support
of community officials is helpful in obtain-
ing environmental clearances, possible zon-
ing changes, favorable taxation, etc.

5. Initial operating capital. a. All applicants
must have enough inital operating capital to
get started. When justified, FmHA or its suc-
cessor agency under Public Law 103–354 may
include these funds in a loan made to a
consumer cooperative, nonprofit organiza-
tion or public body. Initial operating capital
should be sufficient to pay such costs as
property and liability insurance premiums,
fidelity coverage premiums when the appli-
cant is an organization, utility hook-up
charges and deposits, maintenance and other
equipment, lease forms, furnishings, loan
payments that may become due during con-
struction and other initial expenses.
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b. At least 2 percent of the total develop-
ment cost of the project is required for ini-
tial operation and maintenance costs. The
applicant can determine the amount re-
quired by working out a detailed budget of
income and expenses for the period of time
until the housing is ready for occupancy and
income will be available. The actual budget
may indicate that more than 2 percent is
needed.

6. Analysis of market to determine demand for
rental housing. a. Applicants should discuss
with the servicing official the type of mar-
ket analysis that will be needed. Applicants
must comply with paragraph II of exhibit A–
7 when preparing market information.

b. Exhibits A–2 and A–3 are sample forms
which may be modified by the applicant to
assist in the assembly of the information for
the market analysis.

7. Planning to serve the market. a. Planning
the housing to serve the market in the com-
munity involves more than obtaining a blue-
print of the building. It requires a careful
evaluation of conditions in the community
and careful planning to assure that the re-
sult will be good housing designed for inde-
pendent living at a cost eligible tenants can
afford. Well planned housing is:

(1) Convenient, attractive, safe and com-
fortable.

(2) Easily maintained.
(3) Located where tenants or members can

have easy access to the goods and services
they require for daily living.

(4) Planned to meet all codes, regulations,
and acceptable construction practices.

(5) Priced within an affordable range of its
prospective tenants and members.

(6) Energy efficient and complies with
FmHA or its successor agency under Public
Law 103–354’s thermal performance stand-
ards.

b. The servicing official and State Office
architect can provide information that will
help the applicant in planning the housing.

8. Selecting an architect. a. The services of
an architect are required for all housing
projects which have more than four units.
The cost of a registered architect/engineer
may be included in the loan.

b. Before anything more than schematic
drawings are prepared, the applicant and its
architect, the FmHA or its successor agency
under Public Law 103–354 architect/engineer
and the servicing official should arrange a
meeting. This meeting will acquaint the ap-
plicant’s architect with the purposes of the
housing and FmHA or its successor agency
under Public Law 103–354’s requirements.
This will be helpful in eliminating misunder-
standings. Among the topics that should be
discussed are:

(1) Objectives of the housing program.
(2) Design requirements that will produce

good housing at reasonable cost.

(3) Stages at which FmHA or its successor
agency under Public Law 103–354 must review
plans and specifications.

(4) Services the architect will be expected
to perform.

(5) Agreement between architect and appli-
cant.

9. Selecting a site. a. The location of the
housing is an important part of planning to
serve the market. Occupants should have
easy access to required services. A desirable
residential setting within a rural community
is essential.

b. Site cost is also important. The total
cost of the site, including the cost of im-
provements and the price of the land, must
be considered. Both may be included in the
loan. However, loan funds made available to
purchase land may not exceed the present
market value of the land in its present con-
dition as determined by an FmHA or its suc-
cessor agency under Public Law 103–354 ap-
praisal.

c. Before buying a site, the applicant
should consult the architect to determine
the suitability of the site for the proposed
housing. The applicant must consider the
site requirements detailed in paragraph III
of exhibit A–7 of this instruction. The appli-
cant should not enter into any firm agree-
ment to buy a site with the expectation of
receiving an FmHA or its successor agency
under Public Law 103–354 loan without con-
sulting with the servicing official and prior
to the Agency’s completion of the environ-
mental impact review.

10. Drawings, specifications and cost esti-
mates. The size, complexity and cost of hous-
ing projects can vary from a duplex located
on a small building lot to a complex of build-
ings located on a site containing several
acres. The applicant must provide drawings
and specifications in accordance with para-
graph IV of Exhibit A–7 of this subpart.

11. Budgets. a. The initial budget should
cover the period from the date the first con-
struction expenses are incurred until the end
of the applicant’s first fiscal year following
completion of the housing. After the final
cost estimate has been made and the amount
of the loan needed has been determined, a
budget for a typical year should be devel-
oped.

b. This budget should be based on a typical
annual operation after the project is occu-
pied. Budgeting is an important part of the
management. The applicant should spend
enough time working on it to assure that the
estimates are realistic. Budgets will be re-
quired each year until the FmHA or its suc-
cessor agency under Public Law 103–354 loan
is repaid in full. The budget serves several
purposes including:

(1) Helps determine rental or occupancy
rates.

(2) Indicates financial soundness.
(3) Serves as a guide for paying expenses.
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c. Form FmHA or its successor agency
under Public Law 103–354 1930–7, ‘‘Multiple
Family Housing Project Budget,’’ and its ac-
companying Exhibit A–6 of this subpart are a
sample budget form and utility allowance
form.

12. Loan resolution or loan agreement. When
the applicant is a corporation or an individ-
ual applying for a loan above certain
amounts, a copy of the required loan resolu-
tion or loan agreement should be obtained
from and discussed with the servicing offi-
cial before the loan docket is developed.
Among other things, this document outlines
how the income from the housing is to be
used. These requirements should be under-
stood at the time the budget is developed.

13. Rental management plan. A detailed
management plan will be developed which
will outline the basic policies and procedures
to be followed and the duties of the officers
and employees. The applicant must manage
the project in accordance with the require-
ments of subpart C to part 1930 of this chap-
ter.

14. Rental manager and caretaker. a. A com-
prehensive management program is essential
to the successful operation of the project. A
carefully written plan should be developed in
accordance with Exhibit B of FmHA Instruc-
tion 1930–C.

b. The use of an onsite manager should be
based on the size of the project. The manager
should be readily available to the tenants.
The manager might be one of the tenants or
a member of the board of directors of a non-
profit corporation. The manager’s duties
should be specified in the management plan.

c. The board of directors of a corporation is
responsible for overall supervision and man-
agement of all its affairs. The board should
delegate actual operating and management
responsibility to committees or individuals
and meet often enough to see that enterprise
is being managed successfully.

15. Cooperative self-management. a. The suc-
cess of cooperative housing will depend on
how well the members are able to manage
the cooperative themselves with assistance
from the adviser to the board. The coopera-
tive must first develop and designate those
areas of responsibilities to be delegated to
committees, a list of the committees, and
the functions of the committees. A copy of
this information will be provided to each
prospective member.

b. It will be necessary for the proposed
board of directors to become familiar with
how a cooperative is supposed to work before
it is able to successfully assume the respon-
sibilities of running the cooperative. This
can best be achieved by participating in pro-
grams designed for the express purpose of
educating potential board members. The pro-
spective board members will be expected to
take part in such a training program.

c. Participation on committees by mem-
bers will be on a voluntary basis. However, if
it appears a committee does not have suffi-
cient numbers for it to adequately operate,
then additional members will be expected to
volunteer their time and talents. Thus, par-
ticipation on committees is voluntary up to
a point. If a member has experience in a par-
ticular area, that member should be encour-
aged to join the committee which will bene-
fit from his/her experience. The cooperative
will need a total commitment from the
membership in order to assure success of
self-management. Examples of the types of
committees which may be considered are:

(1) Maintenance
(2) Groundskeeping
(3) Communications
(4) Budget and finance
(5) Rules
(6) Recreation
(7) Home service
d. If the cooperative is not successful in

managing itself, professional management
will be hired by the cooperative.

16. Occupancy policies. a. Applicants should
review carefully the occupancy requirements
with the servicing official. Particular atten-
tion should be given to the following require-
ments:

(1) The housing must be open to all eligible
persons regardless of race, color, religion,
sex, handicap, familial status, age, or na-
tional origin.

(2) The incomes of tenants and the initial
incomes of cooperative members must be
within the maximum income limits approved
by FmHA or its successor agency under Pub-
lic Law 103–354.

b. Additional guidance concerning occu-
pancy in congregate housing projects can be
found in exhibit J of subpart C of part 1930 of
this chapter.

17. Cooperative board of directors. The board
will essentially be the backbone of the coop-
erative structure. In this capacity it will be
responsible for establishing the policies and
procedures which will govern the operation
of the cooperative and for enforcing those
policies and procedures. The board will be
composed of members of the cooperative
with the same interests and concerns as the
general membership. For instance, institut-
ing an increase in the occupancy rates or
terminating a member’s right to cooperative
ownership because of serious repeated viola-
tions of cooperative rules and regulations
will be the types of actions which are taken
by the board. The members of the board will
be affected by these same decisions since
they must adhere to the same rules and reg-
ulations as the rest of the cooperative com-
munity.

18. Adviser to the board. Resident(s) of the
community who is not a member of the coop-
erative will serve as an adviser to the board
during the period of formation and until the
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board of directors has effectively dem-
onstrated its ability to manage the coopera-
tive. At that time, the adviser will maintain
close contact with the cooperative and pro-
vide advice and assistance as needed. The ad-
viser may also be an organization; however,
one specific individual will have sole contact
with the board to eliminate confusion and to
prevent one person from countermanding an-
other’s instructions. The adviser will closely
monitor the cooperative for at least 2 years
after it becomes its own manager. This time
may vary, depending on the circumstances.
The adviser must be very carefully selected
to ensure that adequate guidance is given to
the board. The adviser must be able to meet
certain criteria in order to provide the best
possible counsel. The Qualifications of an
Adviser to the Board, Relationship of Ad-
viser to Members, and Adviser Responsibil-
ities, found at Exhibits E, E–1, and F of this
subpart, should be used in evaluating poten-
tial advisers. While it may not be possible to
find some one individual or individuals who
can meet all the requirements outlined, the
criteria should be used as guides in deter-
mining the best candidate. FmHA or its suc-
cessor agency under Public Law 103–354 will
provide counsel to the cooperative during
the interview period and must approve the
selection of the individual(s). We recognize
the adviser will require compensation for
services rendered, however, the amount paid
should not severely limit the amount of pa-
tronage capital accruing to the members.

19. Management reserve. The board’s ability
to manage the cooperative will determine
whether members will receive equity from
membership in the cooperative. A set rate
for professional management will be assessed
each month as part of the occupancy rate
and will be maintained in a separate reserve
account. If the cooperative is successful at
managing its own affairs during the year,
the amount accumulated in the reserve will
be assigned equally to each member at the
end of the year as patronage capital. This
same procedure will be followed each year,
allowing a buildup of patronage capital. If
professional management is hired by the co-
operative to correct deficiencies which have
arisen from poor self-management, further
accumulations to the management account
will then be used to pay for professional
management and the amount being accrued
to the members’ patronage capital account
will be suspended. If the amount being accu-
mulated for management is not sufficient to
meet the needs, occupancy rates will be in-
creased to cover the expense of management.
When the cooperative begins to again man-
age itself, the assessment for the manage-
ment reserve will resume as previously stat-
ed. Any other income remaining at the end
of the year will also be assigned as patronage
capital. Assignment from both of these
sources must be accomplished in accordance

with the IRS ruling concerning patronage
distribution. Careful records must be kept to
track the monthly amount being contributed
by each member to the management reserve
account so that the cooperative will know
how much patronage capital the member is
entitled to should membership be terminated
prior to the end of the fiscal year. FmHA or
its successor agency under Public Law 103–
354 rental assistance proceeds are not to be
used to make the member’s contribution to
the management reserve account. Therefore,
the member must have sufficient income
from which to make this payment. If it be-
comes necessary to hire full-time profes-
sional management, then the management
fee will be considered part of the shelter cost
and thus eligible for RA. FmHA or its suc-
cessor agency under Public Law 103–354 will
assist the adviser to the board in determin-
ing if and when professional management
will be hired in lieu of self-management. In
the event the adviser and FmHA or its suc-
cessor agency under Public Law 103–354 are
unable to reach an agreement regarding the
hiring of professional management, the ulti-
mate decision will rest with FmHA or its
successor agency under Public Law 103–354.
Compensation paid to the adviser will be
shared by members through the deduction of
equal amounts from their management re-
serve payments.

20. Rules and regulations. The rules and reg-
ulations for tenants and members should be
developed by the applicant and a copy in-
cluded in the loan docket.

21. Lease or occupancy agreement. The appli-
cant should develop an application form for
occupancy and a lease or occupancy agree-
ment form in accordance with the require-
ments of subpart C of part 1930 of this Chap-
ter. Exhibit J of this subpart is to be used as
a guide for developing an occupancy agree-
ment. Copies of these forms should be in-
cluded in the loan docket.

22. Affirmative fair housing marketing. In
order to promote proper planning for initial
rent-up and occupancy, the servicing official
will meet with the applicant after loan ap-
proval, preferably at the preconstruction
and/or the prerent-up or preoccupancy con-
ference to discuss the Affirmative Fair Hous-
ing Marketing Plan or other similar agree-
ment approved for the project. In the case of
a cooperative, the servicing official will dis-
cuss the Plan at the preapplication stage.

V. REVIEW OF THE COMPLETE DOCKET

A. When the applicant has developed the
complete loan docket, it should furnish and
discuss the information with the servicing
official. SF 424.2, the information and mate-
rials listed in exhibit A–9 plus FmHA or its
successor agency under Public Law 103–354
forms provided by the servicing official be-
come the loan docket.
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B. If the docket is submitted to the State
Office for consideration, the State Director
will indicate any special requirements that
need to be met before loan approval or loan
closing.

C. Commercial financing should be used for
projects during the interim construction pe-
riod if available at reasonable rates and
terms, FmHA or its successor agency under
Public Law 103–354 can make a conditional
commitment to the interim lender that will
loan the funds to finance the construction of
the project. The commitment will be condi-
tioned upon acceptable performance by the
builder and payment of all construction
bills. After the conditions have been met, the
FmHA or its successor agency under Public
Law 103–354 loan will be closed to pay the in-
terim construction indebtedness. Draws on
interim loan funds will be made only as
needed and will require the joint approval of
the applicant and the FmHA or its successor
agency under Public Law 103–354 servicing
official.

D. In other cases FmHA or its successor
agency under Public Law 103–354 can make
advances of loan funds for construction, the
note and mortgage will be signed by the ap-
plicant and the loan funds deposited in a
joint bank account at loan closing. The loan
funds are disbursed from the bank account as
needed. Checks on the account must be
signed by the borrower and countersigned by
the FmHA or its successor agency under
Public Law 103–354 servicing official.

VI. CONSTRUCTION

The start of construction is the first phys-
ical sign that the housing will become a re-
ality. The construction period is a most crit-
ical period of time.

A. Competitive bidding. 1. Competitive bid-
ding is recommended and may be required by
FmHA or its successor agency under Public
Law 103–354 in some cases. If required, the
State Director’s letter sent after the loan is
authorized will instruct the servicing official
to have the applicant or its architect com-
plete the necessary bid documents.

2. The applicant and the architect should
invite competent contractors to bid on the
housing. If bids are within the estimates, the
successful bidder will be selected and the
contract for construction will be awarded.
During construction, a qualified FmHA or its
successor agency under Public Law 103–354
representative and the applicant and its ar-
chitect will inspect the work to protect their
respective interests in the project. Payment
will be made from the FmHA or its successor
agency under Public Law 103–354 loan funds,
or interim loan funds, according to provi-
sions in the contract.

B. Construction without competitive bidding.
When competitive bidding is not required,
the loan docket will include reliable cost es-
timates or a firm offer to build from a build-

er selected by the applicant. A contract con-
curred with by FmHA or its successor agency
under Public Law 103–354 will be executed by
the applicant and the contractor. If full ar-
chitectural services are obtained by the ap-
plicant, inspection of the work will be per-
formed by the architect’s staff. The appli-
cant and FmHA or its successor agency
under Public Law 103–354 will inspect the
construction to protect their respective in-
terests in the project. Payments will be
made to the contractor in accordance with
the terms of the contract.

C. Starting construction. Construction
should not be started until the FmHA or its
successor agency under Public Law 103–354
loan is closed or the FmHA or its successor
agency under Public Law 103–354 commit-
ment has been made to the interim lender.

VII. OPEN HOUSE

Promotion of the housing availability
should start at least 90 days prior to comple-
tion. The applicant may want to create in-
terest in the housing and build up the list of
prospective tenants or members by having a
dedication ceremony. This will attract at-
tention and remind the local residents of
what the housing means to the community.
This is especially recommended for housing
developed by nonprofit corporations.

VIII. EXHIBITS

The following exhibits may be used when
applicable and, if necessary, adapted to meet
the specific needs of applicants.
Exhibit

A–1 Legal Services Agreement
A–2 Survey of Existing Rental Housing
A–3 Rental Housing Survey
A–4 Cooperative Housing Survey
A–5 Housing Survey Summary
A–6 Housing Allowances for Utilities and

Other Public Services
A–7 Information to be Submitted with

Preapplication for a Rural Rental Hous-
ing (RRH) or a Rural Cooperative Hous-
ing (RCH) Loan

A–8 Outline of Professional Market Study
A–9 Information to be Submitted with

Application for Rural Rental Housing
(RRH) and Rural Cooperative Housing
(RCH) Loans

A–10 Administrative Process for Combin-
ing Farmers Home Administration
(FmHA) or its successor agency under
Public Law 103–354 Assistance with Low-
Income Housing Tax Credits

A–11 Processing Guidelines for Loans for
Equity to Avert Prepayment

A–12 Market Study Checklist (available
in any FmHA or its successor agency
under Public Law 103–354 office)

A–13 Work Sheet for Loan Calculation
(available in any FmHA or its successor
agency under Public Law 103–354 office)
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A–14 Information to be Submitted for
Subsequent Loans (available in any
FmHA or its successor agency under
Public Law 103–354 office)

[56 FR 2241, Jan. 22, 1991; 56 FR 47376, Sept.
19, 1991, as amended at 58 FR 40954, July 30,
1993; 59 FR 6891, 6897, Feb. 14, 1994]

EXHIBIT A–1—LEGAL SERVICES AGREE-
MENT (FOR COOPERATIVE OR OTHER
NONPROFIT ORGANIZATIONS)

Agreement made this lll day of
llllllll, 19ll between the
llllllllll, hereinafter called the
(owner) (board of directors), and
llllllllll, hereinafter called the at-
torney, witnesseth:

Whereas the (owner) (board of directors)
intend to form a cooperative or other non-
profit corporation, hereinafter called the
(corporation) (cooperative), to construct and
operate a rural housing project in
————————————————————————
(Town) (County) (State)
and to obtain a loan from the Farmers Home
Administration or its successor agency
under Public Law 103–354 to finance the con-
struction, and the attorney agrees to per-
form all legal services necessary to incor-
porate the (corporation) (cooperative), and
to perform all other customary legal services
necessary to the organization, financing,
construction, and initial operating of the
proposed rural housing project, such services
to include but not to be restricted to the fol-
lowing:

1. Prepare and file incorporating papers
and supervise and assist in taking other nec-
essary or incidental actions to create the
(corporation) (cooperative) and authorize it
to finance, construct, and operate and pro-
posed housing project.

2. Prepare for and furnish advice and as-
sistance to the owner, or to the board of di-
rectors and officers of the corporation, in
connection with (a) notices and conduct of
meetings; (b) preparation of minutes of
meetings; (c) preparation of adoption of nec-
essary resolutions in connection with the au-
thorization, financing, construction, and ini-
tial operation of a rural housing project; (d)
special tax treatment applicable to housing
cooperatives; (e) necessary construction con-
tracts; (f) preparation of adoption of bylaws
and related documents; (g) any other action
necessary for organizing the (corporation)

(cooperative) or financing, constructing, and
initially operating the proposed housing
project.

3. Review construction contract, bid-let-
ting procedure, and surety and performance
bonds.

4. Examine real estate titles and prepare,
review and record deeds and any other in-
struments.

5. Cooperate with the architect employed
by the (owner) (board of directors) in connec-
tion with preparation of survey sheets, ease-
ments, and any other necessary title docu-
ments, construction contracts, and other in-
struments.

6. Render legal opinions as required by the
(owner) (board of directors) or the Farmers
Home Administration or its successor agen-
cy under Public Law 103–354, United States
Department of Agriculture.

7. (Owner) (board of directors) agree to pay
the attorney for professional services in ac-
cordance with this agreement, as follows:
————————————————————————
————————————————————————
The fees to be payable in the following man-
ner and at the following times:
————————————————————————
————————————————————————
The attorney states and agrees that of the
above total fees, llllll, represents fees
for services in connection with the organiza-
tion and incorporation of the (corporation)
(cooperative).

The (owner) (board of directors) and the at-
torney further covenant and agree that, if
upon organization and incorporation, the
(corporation) (cooperative) fails or refuses to
adopt and ratify this agreement by appro-
priate resolution within lll days, this
agreement shall terminate and (owner)
(board of directors) shall be liable only for
payment for legal services rendered in con-
nection with such organization and incorpo-
ration.

Signed this lll day of llllll 19
ll.
Attorney: ——————————————————
(Owner)
(board of directors)
————————————————————————
————————————————————————
————————————————————————
————————————————————————
————————————————————————

[56 FR 2245, Jan. 22, 1991]
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EXHIBIT A–2—SURVEY OF EXISTING RENTAL HOUSING

Name No. of units BR mix Type Year built Rent Vacan-
cies Location Amenities

Drapes
Carpet
Central cooling
Dishwasher
Garbage disposal
TV cable

EXHIBIT A–3—RENTAL HOUSING SURVEY

(SAMPLE)

A rental housing project is being planned
for (name of community.) The project would
provide comfortable living at monthly rental
rates of (Indicate proposed basic rent by
number of bedrooms.) Your opinion on the
following will help us to determine whether
such a project is practical. This information
does not obligate you in any way.

1. What age group are you in? 62 or over [ ]
50–61 [ ] 35–49 [ ] Under 35 [ ]

2. Are you or members of the household
handicapped or impaired and in need of spe-
cially designed housing arrangements? yes [ ]
no [ ]

3. Number of person(s) in your household:
lll.

4. Approximate annual income from all
sources including any social security pen-
sion, payments made on behalf of minor chil-
dren, public assistance, etc.: $lll.

5. Do you own ( ) or rent ( ) present resi-
dence?

6. Do you live in house ( ) apartment ( )
room ( ) mobile home ( ) on a farm ( ) in
town ( )?

7. Is your present housing modern ( ) not
modern, but adequate ( ) inadequate ( ). If
inadequate, in what respect? lll.

8. What amount of monthly rent do you
pay with utilities included? $lll.

9. Would you pay 30 percent of your month-
ly income for modern housing for your fam-
ily? yes ( ) no ( )

10. Would you be willing to move in if an
apartment were availablelll, 19ll? yes ( )
no ( )

11. Do you have a car? No, 1, 2, 3 (circle)
Name ————————————————————
Address ———————————————————

(including city/town)
Telephone Number —————————————
Location of employment ——————————

For Elderly and Congregate Housing

12. Number of meals you would like pre-
pared for you per day lll

13. What other services would you like to
have available to you?

Yes No

a. Housekeeping services ...........
b. Personal care services ...........
c. Social and recreational activi-

ties services.
d. Linen and laundry services .....
e. Health and medical related

services.
f. Beauty and barber services .....
g. Transportation or access serv-

ices.
h. Other (specify) ........................

14. List any hobbies or organizational
membership you have.

NOTE TO APPLICANT: This sample survey
form is for your use in evaluating the need
for new rental units in the community and
its market area. You should be prepared to
explain the methodology of the survey since
FmHA or its successor agency under Public
Law 103–354 will be spotchecking the re-
spondents’ answers. How the survey is per-
formed can influence the outcome; therefore,
it is encumbent upon you to see that the
manner in which it is conducted is suitable
and acceptable to FmHA or its successor
agency under Public Law 103–354. For in-
stance, compensation being paid to someone
for survey work should not be dependent
upon the number of respondents who would
be willing to move into the project. The sur-
vey should be based on a random sampling of
persons now residing in the market area.
Things to avoid are surveying from the tele-
phone book listing or a door-to-door canvass
of a certain segment of the community. We
want the development of rental units to be
based upon actual circumstances prevailing
in the market area in order that the housing
development will present a secure and eco-
nomical living arrangement for the persons
in need of the housing.

EXHIBIT A–4—COOPERATIVE HOUSING
SURVEY

BEFORE ATTEMPTING TO ANSWER
THESE QUESTIONS, PLEASE READ THE
GUIDELINES FOR UNDERSTANDING THE
PRINCIPLES OF COOPERATIVE HOUSING.
NOW TAKE TIME TO ANSWER THE FOL-
LOWING QUESTIONS AS HONESTLY AS
YOU CAN.
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(Circle yes or no)
1. Are you willing to share the responsibil-

ities required of a cooperative member?
yes llll nollll

2. If asked, will you serve on the board of
directors or on a committee?

yes llll nollll

3. Are you willing to help in maintaining
the cooperaive property?

yes llll nollll

4. Do you now have a better idea of what
cooperative housing really is?

yes llll nollll

5. Do you want to ask more about the coop-
erative before deciding whether to join?

yes llll nollll

6. If the answer to question 5 is ‘‘yes,’’ will
you come to an information meeting to be
held in town?

yes llll nollll

7. Have you answered the questions truth-
fully? Did you answer ‘‘no’’ to any of ques-
tions 1, 2, or 3? If so, this type of housing is
not for you. If you are interested, please go
on to complete the second portion of this
survey.

1. How many persons in your household?
adults ————————————————————
children ———————————————————

2. Approximate annual income from all
sources: $llllll

3. Are you or members of the household
handicapped or impaired and in need of spe-
cifically designed housing arrangements?

yes llll nollll

4. An informal meeting is scheduled for
lll a.m./p.m., on llllll, 19ll, for
the purpose of discussing a proposed ll
-unit cooperative planned for this commu-
nity. At that time a representative of the co-
operative will be on hand to answer other
questions you may have.

So that we may know how many persons to
expect at the meeting, we ask that you give
us your name, address, and phone number.

NAME ————————————————————
ADDRESS ——————————————————

————————————————————————
PHONE ———————————————————

[56 FR 2245, Jan. 22, 1991]

EXHIBIT A–5—HOUSING SURVEY

SUMMARY

(SAMPLE)

Item

Age—Head of household

62 or
over 50 to 61 35 to 49 Under

35

Handicapped:
Yes ................. .............. .............. .............. ..............
No ................... .............. .............. .............. ..............

Household Size
(Bedrooms
Needed):
1 or 2 persons

(1 bedroom) .............. .............. .............. ..............
3 to 4 persons

(2 bed-
rooms) ......... .............. .............. .............. ..............

5 to 6 persons
(3 bed-
rooms) ......... .............. .............. .............. ..............

7 to 8 persons
(4 bed-
rooms) ......... .............. .............. .............. ..............

Annual Income:

[53 FR 2159, Jan. 26, 1988. Redesignated and
amended at 56 FR 2245, 2246; 56 FR 65985, Dec.
20, 1991.

EXHIBIT A–6—HOUSING ALLOWANCES FOR

UTILITIES AND OTHER PUBLIC SERVICES

Effective Date ————————————————

————————————————————————
Name of Borrower

————————————————————————
Location and Identification of Project

PART I

Utility or service
Monthly dollar allowances

O–BR 1–BR 2–BR 3–BR 4–BR 5–BR

Heating:
a. Natural Gas ............................................................ ................ ................ ................ ................ ................ ................
b. Bottle Gas .............................................................. ................ ................ ................ ................ ................ ................
c. Electric .................................................................... ................ ................ ................ ................ ................ ................
d. Oil ........................................................................... ................ ................ ................ ................ ................ ................

Air Conditioning ............................................................. ................ ................ ................ ................ ................ ................
Cooking:

a. Natural Gas ............................................................ ................ ................ ................ ................ ................ ................
b. Bottle Gas .............................................................. ................ ................ ................ ................ ................ ................
c. Electric .................................................................... ................ ................ ................ ................ ................ ................

Other electric lighting, refrigeration, etc. ....................... ................ ................ ................ ................ ................ ................
Water Heating:

a. Natural Gas ............................................................ ................ ................ ................ ................ ................ ................
b. Bottle Gas .............................................................. ................ ................ ................ ................ ................ ................
c. Electric .................................................................... ................ ................ ................ ................ ................ ................
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Utility or service
Monthly dollar allowances

O–BR 1–BR 2–BR 3–BR 4–BR 5–BR

d. Oil ........................................................................... ................ ................ ................ ................ ................ ................
Water ............................................................................. ................ ................ ................ ................ ................ ................
Sewer ............................................................................. ................ ................ ................ ................ ................ ................
Trash Collection ............................................................. ................ ................ ................ ................ ................ ................
Other (specify) ............................................................... ................ ................ ................ ................ ................ ................
Total allowance .............................................................. ................ ................ ................ ................ ................ ................
(Round to next highest dollar) ....................................... ................ ................ ................ ................ ................ ................

Prepared by: ————————————————
Borrower or Agent —————————————
Title —————————————————————
Signature ——————————————————
Date —————————————————————

Approved by Farmers Home Administration
or its successor agency under Public Law
103–354

Name ————————————————————
Title —————————————————————
Signature ——————————————————
Date —————————————————————

PART II

Block A

To: —————————————————————
Name of Tenant

————————————————————————
Address of Tenant

No. of Bedrooms ———————————————

You will be billed directly for utilities and
service charges. Block B sets forth the allow-
ances credited in your rent for the payment
of utilities. You may be billed for more or
less than shown in Block B depending on
your use of utilities

————————————————————————
Signature of Borrower or Agent

————————————————————————
(Date)

Block B

Allowance for utilities and services billed directly to
and paid by tenant

Per
month

Heating ........................................................................ $
Air Conditioning ........................................................... ..........
Cooking ........................................................................ ..........
Other Electric ............................................................... ..........
Water Heating .............................................................. ..........
Water ........................................................................... ..........
Sewer ........................................................................... ..........
Trash Collection ........................................................... ..........
Other (Specify) ............................................................ ..........
Total (Round to next highest dollar) ............................ ..........

INSTRUCTIONS FOR PREPARATION AND USE OF
HOUSING ALLOWANCES FOR UTILITIES AND
OTHER PUBLIC SERVICES

I. General. These instructions are for com-
pleting Exhibit A–5 for the establishment

and use of approved utility allowances for
tenants. The objective will be to establish al-
lowances at levels that will apply to the ma-
jority of the households assigned to the spec-
ified size unit.

II. Determining allowances.
A. Existing construction. The borrower will

provide information which shows the utility
bills and fees for public services which have
been charged to units in the project in pre-
vious years. If possible, this historical data
should cover a period of at least 24 months
and should show billings to all types and
sizes of units in the project. If data is not
available on the specific project, data from
similar projects may be substituted. Consid-
eration should be given to making proper ad-
justments in the data caused by some ten-
ants’ excessive use of utilities. Current rate
schedules and known rate increases will be
used to estimate utility allowances. The fol-
lowing local sources should be contacted as
appropriate:

1. Electric utility suppliers.
2. Natural gas utility suppliers
3. Water and sewer suppliers.
4. Fuel oil and bottle gas suppliers.
5. Public service commissions.
6. Real estate and property management

firms.
7. State and local agencies including public

housing authorities.
In cases where a project uses a single

meter for more than one living unit or where
a single fuel supply or heating or cooling
plant is used for more than one unit, the fol-
lowing factors will be used to determine the
pro rata share of utility costs or public serv-
ice fees per living unit:

Size of unit Factor

0–BR ....................................................... 0.5
1–BR ....................................................... 0.7
2–BR ....................................................... 0.9
3–BR ....................................................... 1.1
4–BR ....................................................... 1.4
5–BR ....................................................... 1.6
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Example: An 8–plex structure containing
four 1–bedroom apartments and four 2–bed-
room apartments has an average annual con-
sumption of 42,000 kilowatt-hours of elec-
tricity. Allowance per unit is calculated as
follows:
Four (one-bedroom) @ .7 ............................... =2.8
Four (two-bedroom) @ .9 ................................ =3.6

Total .......................................................... 6.4

Total use total of factors llx cost per kilo-
watt-hour (kwh)-average billing (assume
$.04 per kwh)

42,000/6.4 x .04=262.50
unit factor x average billing=¥unit allow-

ance
(one bedroom)/.7 x 262.50=$183.75/yr.
(two bedroom)/.9 x 262.50=$236.25/yr.

B. New construction. The applicant, with as-
sistance from its architect, mechanical engi-
neer or other heating and cooling system
specialists, will provide heating and cooling
load calculations for each type and size of
unit. Heating and/or cooling costs will be
calculated from these load factors using cur-
rent rate schedules and known rate in-
creases. Procedures described in the Amer-
ican Society of Heating, Refrigeration and
Air Conditioning Engineers ‘‘Handbook of
Fundamentals,’’ the National Association of
Homebuilders ‘‘Insulation Manual Home,
Apartments,’’ or other recognized authority
may be used.

General appliance and lighting loads and
fees for public services should be estimated
using data from the local utility companies
and from other sources listed in paragraph II
A above.

C. Type of allowance.
1. Separate heating and cooling allowances

will be estimated for the various types of
multiple family housing financed by FmHA
or its successor agency under Public Law
103–354 in the project. For example, separate
allowances may be needed for duplexes, row
or townhouses, or for garden and low and me-
dium rise apartments. In addition to estab-
lishing different heating and cooling allow-
ances for various types of structures, atten-
tion should be given to different allowances
for water depending on whether the tenants
will have responsibility for lawn care.

2. Allowances for air-conditioning will be
established only for projects in which the
owner furnishes a central air-conditioning
system or other type unit as a part of the
permanent equipment.

3. The cost of gas and electricity varies ac-
cording to amounts consumed as shown on
the appropriate rate schedules of the sup-
plier. It is not possible to compute exactly
the cost of electricity for any given function
without knowing the total electrical usage
for a unit. However, because neither the bor-
rower nor the tenants know beforehand what

the combination of utilities for any unit
rented will be, it will be necessary to approx-
imate the allowances for each function (e.g.,
heating, cooking, etc.) as follows: For elec-
tricity, the rates used for lighting, refrigera-
tion and appliances should be from the top of
the rate schedule or the higher unit costs.
Allowances for electric cooling, water heat-
ing and space heating should be computed
from the middle or lower steps in the rate
schedules. Similarly, allowances for gas used
for water heating and cooking should be
computed using rates from the top of the
rate schedule and for heating from the lower
steps.

III. Preparation by borrower or applicant.
A. Applicable projects. Except for projects

operating on a profit basis, Exhibit A–5 will
be completed in an original and three copies
in all instances where the tenants pay utili-
ties or authorized services directly. When
the borrower pays all utilities, Part I of Ex-
hibit A–5 may also be required as part of the
budget submitted for any new project if the
loan approval official determines it is needed
to properly evaluate projected utility costs.
This form will establish the allowances for
all size units in the project. The allowances
will be adequate for all utilities and any au-
thorized services which are or will be pay-
able directly by the tenants, except tele-
phone and cable TV. The forms will be signed
by the borrower. The original and two copies
of the form will be submitted to FmHA or its
successor agency under Public Law 103–354.
Backup data and necessary documentation
should be included with the submission.

B. Submission of supporting data to FmHA or
its successor agency under Public Law 103–354.
The applicant will submit to FmHA or its
successor agency under Public Law 103–354
adequate data to justify the utility allow-
ances for the project. The data will include
the following:

1. Completed Exhibit A–5.
2. List of local sources contacted for infor-

mation and copies of any data provided by
such sources.

3. Any data on allowances already estab-
lished for the area.

4. Complete narrative statement and com-
putations on method used in arriving at the
allowances.

IV. Actions by FmHA or its successor agency
under Public Law 103–354. If FmHA or its suc-
cessor agency under Public Law 103–354 finds
the allowances acceptable, the approval por-
tion of Part I will be completed. The servic-
ing official will keep a copy for the servicing
office file and return the original to the bor-
rower. If the proposed utility allowance is
unacceptable, the borrower will be requested
to revise the data and resubmit it for further
consideration.

V. Subsequent action by borrower. After ap-
proval by FmHA or its successor agency
under Public Law 103–354, the borrower will
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complete Part II of Exhibit A–5 and provide
copies for each tenant paying utilities di-
rectly by attaching it to the lease entered
into by the borrower and tenant. The form
will provide the household with the amount
of allowance for each utility and service
which is to be paid by the tenant. If all utili-
ties and services are paid by the borrower,
Exhibit A–5 need not be attached to the
lease.

[53 FR 2159, Jan. 26, 1988. Redesignated at 56
FR 2245, Jan. 22, 1991; 56 FR 65985, Dec. 20,
1991; 58 FR 40954, July 30, 1993; 59 FR 6896–
6897, Feb. 14, 1994]

EXHIBIT A–7—INFORMATION TO BE SUB-
MITTED WITH PREAPPLICATION FOR A
RURAL RENTAL HOUSING (RRH) OR A
RURAL COOPERATIVE HOUSING (RCH)
LOAN

The following information is to be submit-
ted with SF 424.2 (for preapplication submis-
sion):

I. Eligibility.
A. Financial Statements for Rental

Projects—Each applicant must submit a cur-
rent, signed, and dated financial statement.
The financial statement must reflect suffi-
cient financial capacity to meet the appli-
cant’s equity capital and initial operating
capital requirements. Applicants may con-
tribute cash, free and clear title to the build-
ing site, or a combination of both as an eq-
uity contribution. The initial operating cap-
ital must be furnished in cash.

(1) For a corporation (other than a non-
profit corporation) or a trust, financial
statements will be required from each mem-
ber, stockholder or beneficiary who holds an
interest in the organization in excess of 10
percent.

(2) For a partnership, financial statements
will be required from each general partner
who holds an interest in the organization.

(3) A financial statement will be required
for limited partners in a limited partnership
who will have 10 percent or more ownership.

(4) For applicants that are not legally or-
ganized at the time of filing the
preapplication, financial statements will be
required from all of the proposed parties in
proportion to the proposed ownership inter-
est of each part. However, the applicant
must be legally organized prior to loan ap-
proval and must submit financial state-
ments.

(5) For cases in which financial statements
are required from an individual, the finan-
cial statements must also include the finan-
cial interest and signature of the spouse.

(6) When the applicant and/or general part-
ner(s) have multiple applications pending
and/or when the State Director is uncertain
of the applicant’s ability to provide the nec-
essary borrower contribution required by

§ 1944.213 (b) of this subpart, 2 percent initial
capital contribution and/or other assets
needed for a sound loan, the State Director
may request the applicant to submit addi-
tional financial information relative to its
financial position. This information may be
obtained from 6- to 12-month projected pro
forma statements with supporting schedules.

(7) All financial statements submitted
must contain the following statement imme-
diately preceding the signature line:

(A) In new projects in which the loan has
not been closed:

I/we certify the above is a true and accu-
rate reflection of my/our financial condition
as of the date stated herein. This statement
is given for the purpose of inducing the Unit-
ed States of America to make a loan or to
enable the United States of America to make
a determination of continued eligibility of
the applicant for a loan as requested in the
loan preapplication or application of which
this statement is a part.

(B) For projects in which the loan has been
closed and the applicant has been formed:

I/we certify the above is a true and accu-
rate reflection of my/our financial condition
as of the date stated herein. This statement
is given for the purpose of enabling the Unit-
ed States of America to make a determina-
tion of continued eligibility of the borrower
organization for a loan as requested in the
application of which this statement is a part.

B. Financial Statements for Cooperative
Members—Each prospective member must
provide a statement of monthly income and
expenses showing the repayment of debts and
whether those payments are current. The
statement must indicate that the person will
have the financial ability to meet the
monthly occupancy rate requirement, while
still meeting other monetary obligations.
FmHA Form 1944–38, ‘‘Application for Coop-
erative Housing Assistance,’’ may be used for
this purpose. (See FMI for preparation in-
structions.)

C. The names and addresses of persons who
have expressed an interest in becoming
members of the cooperative. Signature and
date evidencing this interest from each per-
son will be obtained to fully document the
need for the cooperative housing. This cer-
tification should contain a statement that
the prospective member understands the co-
operative type of organization and the time
and effort each member must spend in its op-
erating and maintenance.

D. For all cooperative projects containing
over four units, the applicant must submit
an Affirmative Fair Housing Marketing Plan
for approval in accordance with § 1901.203 of
subpart E to part 1901 of this chapter. The
plan must be prepared in a complete, mean-
ingful, responsive and detailed manner.

E. Evidence Concerning the Test for Other
Credit—Applicants other than States or
local public agencies must show that other
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credit is not available at rates and terms
that will allow a unit rent or occupancy
charge to be within the payment ability of
the occupants. The applicant should provide
letters from local real estate lenders stating
the amount of loan funds they would be will-
ing to extend and the rates and terms at
which the loans would be available.

F. Statement of applicant’s experience in
operating rental housing and related busi-
ness, including a statement on the proposed
method of operation and management.

G. For an Organization Applicant—A copy
of, or an accurate citation to, the specific
provisions of State law under which the ap-
plicant is, or is to be organized; a certified
copy of the applicant’s actual, or a copy of
the applicant’s proposed charter, articles of
incorporation, bylaws, partnership agree-
ment, certification of limited partnership, or
other basic authorizing documents; the
names and addresses of the applicant’s mem-
bers, directors and officers; and, if a member
of a subsidiary of another organization, its
name, address, and principal business, if
available.

H. Farmers Home Administration (FmHA)
or its successor agency under Public Law
103–354 requires that applicants disclose iden-
tities of interest that will exist in the devel-
opment of the proposed housing. Forms
FmHA 1944–30, ‘‘Identity of Interest (IOI)
Disclosure Certificate,’’ and 1944–31, ‘‘Iden-
tity of Interest (IOI) Qualification Form,’’
(available in any FmHA or its successor
agency under Public Law 103–354 office) will
be completed and submitted as part of the
preapplication package.

I. The social security or tax identification
number will be required in all cases. The
loan will be denied for refusal to furnish the
required social security or tax identification
number.

(1) In the case of an individual, the social
security number of the applicant must be
provided. The spouse’s social security num-
ber must also be provided when they have
joint responsibility for the loan.

(2) In the case of a partnership, the tax
identification number of the partnership
must be provided if available and also the so-
cial security numbers of all the general part-
ners and their spouses.

(3) In the case of a limited partnership, the
tax identification number of the limited
partnership is required. The social security
number of all the general partners and their
spouses should be secured if possible.

(4) In the case of a company, corporation
or nonprofit organization, the tax identifica-
tion number of the organization is required.
The social security number of the officers
should be secured if possible.

(5) If an organization does not have a tax
identification number, the social security
number of one of the officers must be used.

J. All known principals and affiliates are
required to submit a properly completed
Form HUD 2530/FmHA 1944–37, ‘‘Previous
Participation Certification.’’ Architects and
attorneys who have any interest in the
project other than an arms length fee ar-
rangement for professional services are also
considered principals. The form will be com-
pleted and processed according to the in-
structions attached to the form.

II. Need and demand.
A. Economic justification and project size

should be based on the housing need and de-
mand from eligible prospective tenants or
members who are permanent residents of the
community and its surrounding trade area.
Since the intent of the program is to provide
adequate housing for the eligible permanent
residents of the community, temporary resi-
dents of a community (such as college stu-
dents in a college town, military personnel
stationed at a military installation within
the trade area, or others not claiming their
current residence as their legal domicile)
should be discounted in determining need
and project size. The market study will re-
flect the types and sizes of units which are
needed in the market area. For example, if
the full market analysis shows a need for
one-bedroom, two-bedroom, three-bedroom,
and four-bedroom units, the preapplication
must contain a percentage of three- and
four-bedroom units to correspond to the need
expressed by the market study in order to
accommodate the larger families. The need
will not be based on persons who own their
own homes but will be derived from:

(1) Persons migrating into the area;
(2) Persons dwelling in family units who

desire to move into their own units (elderly
persons living with family members will
only be considered if evidence of their inter-
est in moving into the project is furnished
with the market study);

(3) Conservative estimate (not to exceed 20
percent) of households living in substandard
rental housing (lacking complete plumbing
facilities or 1.01 or more persons per room).
(A higher percentage will be allowed only if
it can be clearly documented by signed sur-
vey sheets, developed expressly for this pur-
pose, that occupants of more than 20 percent
of the occupied substandard rental units are
willing and able to move into the proposed
project.);

(4) Demolition of rental stock;
(5) Allowance for a 5 percent vacancy rate

in the growth of households since the last
census; and

(6) Conservative estimate (not to exceed 20
percent) of households experiencing rent
overburden provided the analyst has made a
determination there are sufficient house-
holds in the market area to occupy any rent-
al units vacated by those lower income per-
sons who choose to move into the proposed
project from the existing units.
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B. A detailed study based upon data ob-
tained from census reports, State or county
data centers, individual employers, indus-
trial directories, or chambers of commerce is
required. FmHA or its successor agency
under Public Law 103–354 personnel will uti-
lize the market study checklist found at Ex-
hibit A–12 of this subpart (available in any
FmHA or its successor agency under Public
Law 103–354 office) as a means for measuring
market study credibility. The study will in-
clude:

(1) A complete description of the proposed
site, including at least the location with re-
spect to city boundary lines and residential
developments and the location of services
and their distances from the site.

(2) Major employment data to portray the
names of major employers within the com-
munity and/or market area, the product or
service of each employer, the number of em-
ployees at each employer, the location of
each employer within the community and/or
market area, and the year the employer was
established at the location. If certain income
data cannot be obtained from individual em-
ployers, salary information for the commu-
nity can be provided by the state employ-
ment commission.

(3) Population by year, number, total in-
crease/decrease, percentage, annual increase/
decrease and percentage.

(4) Population characteristics by age.
(5) The household data by number, year

and number of persons per household.
(6) A breakdown of households by owners

and renters.
(7) Households by income group.
(8) Building permits issued by year by sin-

gle unit dwelling and multiple unit dwelling.
In nonreporting jurisdictions, this informa-
tion may have to be substituted with number
of requests for electric service connections,
number of water/sewer hookups, etc., ob-
tained from local suppliers.

(9) Housing stock as defined by total num-
ber of units, one unit buildings, two or more
unit buildings, mobile homes and number
lacking some or all plumbing facilities.

(10) A survey of existing rental housing by
name, number of units, bedroom mix, family
or elderly type, year built, rent, vacancies,
location and amenities.

(11) A projection of housing demand based
on household growth, units constructed since
last census, number of owned and rented
units, number of replacements and the num-
ber of persons in the eligible income range.

C. Exhibit A–8 of this subpart outlines the
information which professional rental mar-
ket studies will be required to follow. The
qualifications of the person preparing the
market study should include some housing
or demographic experience. The market
study will be used by FmHA or its successor
agency under Public Law 103–354 in evaluat-
ing market feasibility but will not be the

sole factor in such a determination. The data
and information provided in the market
study will be used to supplement FmHA or
its successor agency under Public Law 103–
354’s knowledge of the market area and to fa-
cilitate rational judgment concerning the
need for new rental units. Other consider-
ations will be FmHA or its successor agency
under Public Law 103–354’s experience with
the housing market in the State and local
area and U. S. Department of Housing and
Urban Development’s (HUD’s) analysis of
market feasibility for the proposed units.

D. A table of contents, the analyst’s state-
ment of qualifications, and certification of
accuracy of study should be placed at the be-
ginning of the study. The context of the
study must be in clear, understandable lan-
guage—not written to confuse or to camou-
flage. All mathematical calculations must be
expressed in actual numbers and may also be
accompanied by percentages. Each table and/
or section should identify the source of the
data. A brief statement of the methodology
used in the study should be included in the
foreward and in other sections where nec-
essary for clarity.

E. The market analyst must affirm that
he/she will receive no fees which are contin-
gent upon approval of the project by FmHA
or its successor agency under Public Law
103–354, before or after the fact, and that he/
she will have no interest in the housing
project. A study prepared by an analyst with
an identity of interest with the developer
will need to fully disclose the nature of the
identity.

F. The analyst must affirm that he/she ac-
tually made an on-site visit to the market
area and that failure to do so may result in
denial of further participation in the section
515 program by the analyst.

G. For cooperative housing proposals, mar-
ket feasibility will be evidenced by the
names and addresses of prospective members
who have definitely affirmed their intention
of becoming cooperative members in the pro-
posed project. In the event some persons can-
not be accepted for membership for financial
or other reasons, the cooperative should ob-
tain more names than the number of pro-
posed units in order to assure adequate fea-
sibility coverage. The Cooperative Housing
Survey form located at exhibit A–4 of this
subpart and in ‘‘A Guide to Cooperative
Housing’’ may be used for this purpose.

H. In the case of a proposal involving con-
gregate housing with central dining area or
housing involving a group living arrange-
ment, a narrative statement from local,
State and/or Federal Government agencies
supporting the current and long-range need
for the facilities in the community and its
trade area is required.

I. A schedule of proposed rental or occu-
pancy rates and, in the case of a congregate
housing proposal, a separate schedule listing
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the proposed cost of any nonshelter service
to be provided should be included with the
market information.

J. Identification of the amount of tax cred-
it units anticipated to be requested from the
State Agency, the income percentage on
which the credits will be based, and the per-
centage of project units targeted for tax
credit eligible persons. This information is
needed to determine the levels of incomes in
the market area which will support the basic
rents while also qualifying the borrower for
tax credits.

III. Site.
A. Size of tract and a plot map identifying

its boundaries.
B. A map showing the location and other

supporting information on the neighborhood
and existing facilities, such as distance to
shopping areas, churches, schools, available
transportation, drainage, santitation facili-
ties, water supply and access to essential
services such as doctors, dentists, phar-
macies and hospitals. The map should also
show significant features such as main high-
ways, railroads, rivers and lakes. The use of
property surrounding the site should also be
indicated.

C. The applicant will provide evidence of
having control of the proposed site either by
ownership or by executing an option to buy
with the current owner of public record.

IV. General description of the housing
planned. A brief narrative description of the
housing planned should include the following
items:

A. The type of project and structures pro-
posed, such as garden apartments for elderly
and handicapped persons; townhouses for
low- and moderate-income persons; con-
gregate housing for senior citizens and
handicapped persons, or housing designed for
cooperative living.

B. The size of each type of rental unit
measured in square feet of living area.

C. The size and type of other facilities to
be included in the project, such as laundry
rooms, storage spaces, etc.

D. The total number of units and the num-
ber of each type of unit proposed.

E. The type of construction proposed and
the method of construction, i.e., owner/build-
er, negotiated bid or public bid.

F. A detailed cost breakdown of the project
on Form FmHA or its successor agency
under Public Law 103–354 1924–13, ‘‘Estimate
and Certificate of Actual Cost,’’ will be pre-
pared and submitted by all applicants. In ad-
dition to completing the individual line
items, the cost of items such as rights-of-
way, equipment, and utility connections
must be included and identified with the
Form FmHA or its successor agency under
Public Law 103–354 1924–13. Off-site improve-
ments and the method of prorating the cost
between eligible and noneligible loan items
must be provided with the Form FmHA or

its successor agency under Public Law 103–
354 1924–13. The cost breakdown must also
separately show items not included in the
loan, such as furnishings, equipment, and the
noneligible off-site improvements. The trade
item cost breakdowns must be updated just
prior to loan approval.

G. Type of utilities such as water, sewer,
gas and electricity and whether each is pub-
licly, community or individually owned.

H. The comments and recommendations of
any professional consultants regarding on-
or off-site conditions that could affect the
proposed project should be submitted, if
available. Any comments addressing an ad-
verse condition should include recommended
corrective actions. Any special regulation
waivers or variances that may be necessary
should also be identified.

I. Schematic design drawings should be in-
cluded with the narrative description and
contain, as a minimum:

(1) Site plan, including significant ground
contour lines.

(2) Floor plans of each living unit type and
other type spaces.

(3) Building exterior elevations.
(4) Typical building exterior wall section.
J. A plot plan showing the relationship of

the proposed structures, the property lines,
streets, utility lines, alleys and adjacent
structures and their uses. It should also show
proposed off-street parking for the tenants
or members and their visitors. Other facili-
ties, such as private and public walks, pri-
vate drives and recreation areas on and off
the property, laundry drying areas, and gar-
bage and refuse holding areas which are suf-
ficient for the period between collections in
the neighborhood should be shown.

V. The applicant must submit a signed
statement agreeing to pay cost overruns
from its own resources.

VI. For preapplications that will be sub-
mitted to the National Office for concur-
rence, Form FmHA or its successor agency
under Public Law 103–354 1940–20, ‘‘Request
for Environmental Information.’’

VII. Intergovernmental consultation. Com-
ments must be submitted in accordance with
7 CFR, part 3015, subpart V, ‘‘Intergovern-
mental Review of Department of Agriculture
Programs and Activities.’’ See FmHA In-
struction 1940–J (available in any FmHA or
its successor agency under Public Law 103–
354 office).

VIII. Disclosures by Applicants.
(A) Applicants will submit information re-

garding any other government assistance as
defined in § 1944.205 of this subpart from the
Federal Government, a State, or a unit of
general local government, or any agency or
instrumentality thereof, that is expected to
be made available with respect to the project
for which the applicant is seeking.
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(B) The applicant will submit the names of
any interested parties as defined in § 1944.205
of this subpart.

(C) The applicant will also submit a report
detailing the expected sources and uses of
funds that are to be made available for the
project.

(D) The disclosures required in paragraphs
(A)–(C) will be updated within 30 days of any
substantial change during the period of the
application process.

IX. For congregate housing proposals. Appli-
cants must submit information on the serv-
ices to be provided in accordance with ex-
hibit E of this subpart.

[53 FR 2159, Jan. 26, 1988, as amended at 53
FR 7492, Mar. 9, 1988; 53 FR 36268, Sept. 19,
1988; 54 FR 14337, Apr. 11, 1989; 55 FR 13503,
Apr. 11, 1990; 55 FR 26647, June 29, 1990; 55 FR
29558, and 29562, July 20, 1990. Redesignated
and amended at 56 FR 2245, 2246, Jan. 22, 1991;
56 FR 65985, Dec. 20, 1991; 59 FR 6891, Feb. 14,
1994]

EXHIBIT A–8—OUTLINE OF PROFESSIONAL
MARKET STUDY

Market studies which do not address all seg-
ments of this outline will not be considered ac-
ceptable and may adversely affect the process-
ing of preapplications. Preapplications with un-
acceptable market studies may be returned, de-
ferred, or rejected, as determined appropriate by
the servicing office.

The following information is to be used by
analysts in the preparation of market stud-
ies for the Section 515 housing program. It
generally contains the type and depth of in-
formation which Farmers Home Administra-
tion (FmHA) or its successor agency under
Public Law 103–354 requires for evaluating
the feasibility of prospective housing devel-
opments. The analyst will be expected to
provide sufficient quantitative data (such as
census tables), primary data (such as survey
of existing comparables), and qualitative
data (such as local contacts in the commu-
nity) to support the conclusions reached.
The analyst may present any other discus-
sions and/or data which will help support the
complete analysis of the market.

The outline provides for the demonstration
of historical trends and allows the analyst to
project into the 2 years beyond the last ac-
tual year of record. Additional guidance is
offered in individual segments of the outline.
You will need to provide a statement of your
experience and why you think you are quali-
fied to prepare such a study.

Determination of need and demand will be
derived for prospective rental tenants only
from: (1) Persons migrating into the area, (2)
persons dwelling in family units who desire
to move into their own units (elderly living
with family members will only be considered
if evidence of their interest in moving into

the project is furnished with the market
study), (3) conservative estimate (not to ex-
ceed 20 percent) of households living in sub-
standard rental housing, (4) demolition of
rental stock, (5) allowance for a 5 percent va-
cancy rate, and (6) conservative estimate
(not to exceed 20 percent) of households expe-
riencing rent overburden provided the ana-
lyst has made a determination there are suf-
ficient households in the market area to oc-
cupy any rental units vacated by those lower
income persons who choose to move into the
proposed project from the existing units.
Substandard is defined as (1) Units lacking
complete plumbing and (2) overcrowded (1.01
or more persons per room).

For proposed congregate projects, the ana-
lyst will be responsible for researching the
current need for, and usage of, services in
the market area. The types of services being
used, the provider of the services, and their
location will be included.

Homeowners will not be included in the deter-
mination of need and demand for rental units.
The analyst will discuss the current market
for single family houses and how sales, or
the lack of, will affect the demand for elder-
ly rental units. If the economic conditions
reflect a trend toward normal selling times
for houses in the market area, then the dis-
cussion should point to how elderly home-
owners may reinforce the need, but only as a
secondary market and not as the primary
market.

A statement, with signature, certifying
that the analyst (including an individual
under contract to the analyst’s company) ac-
tually traveled to and physically surveyed
the community where the proposed project
will be located is also required.

I. Market Area—General

The market area will be the community
where the project will be located and only
those outlying rural areas which will be im-
pacted by the project (excluding all other es-
tablished communities). Except in specific
cases of congregate housing projects where
an expanded market may be justified, the
market area will not include the entire coun-
ty (or parish, township, or other subdivi-
sion). Any deviation from this definition
must be coordinated with the servicing of-
fice. The market area must be realistic. The
criteria for selection should be described by
the analyst. A map showing the market area
will be required. The following is an example
of a market area description:

A. Based on an analysis of population and
housing development patterns, major em-
ployers and commuting patterns, the effec-
tive market area for the subject proposal is
defined to include all of (Name), 35 percent of
(Name) and 25 percent of (Name) census divi-
sions. This area is shown on Map 2 following
Table 4 (page 11) in Section II of this report.
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In 1980, this geographic market area con-
tained an estimated 6,350 persons (6.1 percent
of the county total of 103,829 persons). Dur-
ing the 1970’s decade, the overall market
area experienced growth of 1,253 persons (rep-
resenting 13.5 percent of total gains in the
county). In 1990, the (Name) market area
population of 7,603 represented 6.7 percent of
the county population of 113,086. (See Table 4
and Map 2 in Section II for details.)

B. The effective market area for the sub-
ject proposal includes the town of (Name)
and a portion of the unincorporated areas to
the east and south. The (Name) River forms
a natural barrier restricting development to
the west. Housing development and popu-
lation growth have occurred along major
transportation corridors, particularly Inter-
state 81 and U.S. 11 between (Name) and
(Name). Secondary growth has occurred
along State Roads 63 and 68 to the northwest
and southeast of (Name). The Interstate In-
dustrial Park, with 16 employers providing
999 jobs, is centrally located within the mar-
ket area.

II. Site

This section will contain a full description
of the site, its position in the community
and location with respect to residential sup-
port services.

A. The proposed site is located in the east-
ern section of (Town) on (Major Thorough-
fare). The area surrounding the site is pre-
dominantly comprised of modest single fam-
ily dwellings. The terrain is gently sloped,
with grass, oak trees, and some shrubs.

B. The site is currently zoned for commer-
cial business and is currently owned by a
local car dealer.

C. The site is approximately .3 mile east of
the heart of town which contains a grocery
store, drugstore, restaurants, banking facili-
ties, the post office, and town hall. Other
shopping is available .2 mile south at (Town)
Plaza.

D. The medical clinic, which provides serv-
ices of an osteopath, X-ray technician, a
physician’s assistant, and a nurse, is ap-
proximately .8 mile north of this site. This
clinic is open daily and also provides 24-hour
emergency service. The nearest hospitals are
(Large Town) and (Town).

E. All public services are available at the
site.

F. Photographs of the site are required.
G. Communities suitable for multi-family

projects may have certain smaller businesses
necessary for the day-to-day living conven-
ience of the tenants and to supplement the
employment base. For example, these may
include, but not be limited to, pharmacy,
restaurants and fast food establishments,
grocery and department stores, hardware
and sundries, etc. A representative number
of these businesses are to be listed (by name)

and location with respect to the proposed
site.
Name of business and street address

————————————————————————

————————————————————————

————————————————————————

III. Demographic Characteristics

A. Economic profile.
1. Labor force and employment trends between

1980 and the present year. This will provide
current year estimates and projected
changes at the county level.

Civilian Labor Force and Employment
Trends and Forecasts, lllllll County,
1980–19ll

1990 19l1 19l

Civilian Labor Force 2.
Unemployment.

Rate of Unemployment.
Employment.

Change in Total Employment.

Number ———————————————————

Percent

Total An-
nual Total An-

nual

1980–1990.
1990–19l.
19l–19l (2-year projec-

tion).

1 Preliminary—based on monthly data through llllª
2 Data based on place of residence.
Source:

2. Employment data. In order to determine
how employment affects the market area, it
will be necessary to show the number of em-
ployed persons for a 3-year period up to the
current year, the increase and/or decrease
and the percentage of unemployed at the
county level. The employment figures can be
obtained from the State Employment Com-
mission.

Example

County ———————————————————

Year Num-
ber Change

Unem-
ploy-
ment

%

19l.
19l.
19l.
19l (through current year).

Source

3. Major employers. This section will con-
tain information pertinent to an analysis of
the economic stability of the town. The
major employers within the town and mar-
ket area, the product or service offered by
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each employer, location of employer, and
year each employer was established are
types of data FmHA or its successor agency
under Public Law 103–354 will need to evalu-
ate. It is also important to know if the larg-
er employers intend to increase or decrease
number of employees in the immediate fu-
ture or if there have been any significant re-
cent changes in number of employees.

Example

Employer Product/Service Location

Year
Es-
tab-

lished

Washington Air-
craft.

Crop Dusting ... Town ................ 1957

In addition, the study will include the
number of employees and average weekly
salary listed in the place of work employ-
ment data for the classification groups of
manufacturing; construction; trade; services;
transportation, communications, and utili-
ties (TCU); finance, insurance, and real es-
tate (FIRE); and government.

4. Employment outside of county. The ana-
lyst will give the percentage of persons em-

ployed inside the county and driving times,
if appropriate.

Source

B. Demographic profile.
1. Population. The analyst will need to

show population changes between 1980 and
1990, the reasons for the changes, the current
year estimate and projected change. This in-
formation will be provided for the town, the
market area, and the county. Any change in
the County subdivisions (CCD, Township,
Election District, etc.) between census years
will have to be explained. These are to be
shown in numeric characters as well as per-
centages.

Example

Year
Total Annual

No. Change % Change %

1980.
1990.
19l (current

estimate).

Projected: 19l (2 years)

2. Age characteristics.

Age
Town, 1980–1990 County, 1980–1990

1980 1990 Change 1980 1990 Change

Under 18.
19–34.
35–54.
55–61.
62–74.
75–84.
85+.

3. Households. A breakdown by town, mar-
ket area, and county for last 2 census years,
a current year estimate and a projection to
the year the housing would be built (24
months) will have to be illustrated so that

household formations can be tracked. This
data will tell us what portion of a housing
demand is being created by an increase in
numbers of new households.
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4. Households by Size/Type/Age of Members
(elderly and congregate projects).

Market

Town Area County

Households with:
1 or more age 60 years and over.

1 person household.
2 or more persons (family).
2 or more persons (nonfamily).

1 or more age 65 and over.
1 person household.
2 or more persons (family).
2 or more persons (nonfamily).

5. Household type and relationship—Persons
65+ (elderly and congregate projects).

Market

Town Area County

Total.
In Households.
In Family Households.

Householder.
Spouse.
Other Relatives.
Nonrelatives.

In Nonfamily Households.

Market

Town Area County

Male Householder.
Living Alone.
Not Living Alone.
Female Householder.
Living Alone.
Not Living Alone.
Nonrelatives.

In Group Quarters.
Institution (persons).
Other Persons in Group

Quarters.

6. Households by tenure. This section is one
of the more important aspects of the market
analysis. This information will enable FmHA
or its successor agency under Public Law
103–354 to more closely pinpoint the number
of households which would comprise the tar-
get group of its evaluation. If the projected
percentage of renters exceeds the historic
percentage of renters, the analyst will have
to explain why there is an increase. The in-
formation will be provided for town, market
area, and county.

Example
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7. Households by size. The study will provide
number of households by household size for
the town, market area, and county.

8. Tenure by age. Tenure by age of house-
holder for town, market area, and county (el-
derly and congregate projects).

Owner Renter Total

55–64.
65–74.
75 years +.

9. Households by income group. With the ad-
vent of Low Income Housing Tax Credits
(LIHTC), we have found that more emphasis
must be placed on analyzing persons whose
incomes qualify for LIHTC. This means fami-
lies who earn 60 percent or less of the median
income as established by the U. S. Depart-
ment of Housing and Urban Development
(HUD). Therefore, feasibility for projects ex-
pecting to receive tax credits will also be
based on the incomes required to support the
tax credits. This could mean a level of in-
comes either slightly lower or higher than
FmHA or its successor agency under Public
Law 103–354 very low-incomes. For those tax
credit units occupied by low-income fami-
lies, the monthly gross rent cannot exceed 30
percent of the family income. Gross rent in-
cludes utilities, but excludes payments of
rental assistance by Federal, State, and local
entities. The applicant will be responsible
for notifying FmHA or its successor agency
under Public Law 103–354 and the market an-

alyst of the amount of tax credits being re-
quested, the income percentage on which the
credits will be based, and the percentage of
project units targeted for tax credit eligible
persons. In those cases where less than 100
percent of the units will be designated for
tax credit eligible persons, the incomes need-
ed to support the non-LIHTC units will need
to be analyzed. Income data will be shown
for total and renter households. This infor-
mation will be presented as follows: (It is
recommended that decile distribution of in-
comes be obtained from HUD. Other sources
are acceptable and must be identified.)
Incomes Needed to Support Proposed Rents +
Utilities (without LIHTC):

1–Bedroom 2–Bedroom 3–Bedroom 4–Bedroom

$lll $lll $lll $lll

Number of Tax Credit Units Requested for
Project:
————————————————————————
Percentage of Units to be Designated for Tax
Credit Eligible Persons:
llll lll lll lll
Tax Credit Eligible Incomes: (based on 50% [ ]
or 60% [ ] of income)
$lll $lll $lll $lll
Tax Credit Eligible Rents:
$lll $lll $lll $lll
Proposed Project Rents:
$lll $lll $lll $lll

Town or Market Area

Household income groups
All households Renter households

Number Percent Number Percent

Less than $000.
$000–$000.
$000–$000.
$000–$000.
$000–$000.

Total.
Median.

Elderly Household Income Groups:
Less than $.
$000–$000.
$000–$000.
$000–$000.
$000–$000.

Total.

Incomes of those eligible to live in the pro-
posed project, considering tax credits and
availability of rental assistance (RA):
$000–$000
$000–$000

Source:

County

Household income groups
All households Renter households

Number Percent Number Percent

Less than $000.
$000–$000.
$000–$000.
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Household income groups
All households Renter households

Number Percent Number Percent

$000–$000.
$000–$000.

Total.
Median.

Elderly Household Income Groups:
Less than $.
$000–$000.
$000–$000.
$000–$000.
$000–$000.

Total.

Incomes of those eligible to live in the pro-
posed project, considering tax credits and
availability of RA:
$000–$000
$000–$000

Source:

C. Housing supply profile

1. Building permits issued for the last 10
years. The Housing Units Authorized by

Building Permits and Public Contracts (C–40
Construction Report), furnished by the Bu-
reau of the Census, provides a list of permits
issued in all reporting jurisdictions. This
publication is printed monthly and annually.
If available, the number of units which have
been demolished over the last 5 years will be
needed.

Example:
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2. Housing stock. The study must include
the number of units within the town and
county (where available), both single family
and multi-family, the number of mobile
homes by tenure, along with the number of
substandard units by tenure, based on the
most recent census data. Occasionally, a sit-
uation will exist within a community where

a number of detached single family homes
are standing vacant. How this condition may
affect the rental market must be evaluated
and discussed.

Example:

Inventory Change Profile

Single family Multifamily
Mobile home

Own Rent

1980 Stock .............................
1990 Stock .............................

Annual Percent

Change in Number of Units.

3. Existing rental housing. The analyst must
determine where the proposed project will fit
into the present housing stock. To accom-
plish this, the analyst will survey the exist-
ing units and will discuss how they (a) would
be comparable with the proposed project in
overall appeal; (b) are less than desirable be-
cause of the age factor or upkeep; (c) are in-
conveniently located; (d) do not provide the
appropriate bedroom mix for the community
need, etc.

4. Details of existing stock.
a. Additional narrative which describes the

rental stock and provides tenant characteris-
tics may be included. The survey will include
both subsidized and nonsubsidized rentals. In
those communities containing too many
rental properties to list, all subsidized and a
representative number of conventional
projects will be included. Those conventional
projects which have rent levels comparable
to the proposed project will be listed. Be-
cause elderly persons may reside in family
designated projects, the analyst will need to
list all existing units and not just the exist-
ing elderly units. Photographs of the
comparables are required.

b. The analyst will explore the availability
of individual Section 8 certificates with the
local housing authority since they can be
used on any project to bring the existing
rents into an affordable range. For instance,
10 to 15 available Section 8 certificates in a
community could have an influence on the
determination for new units and the number
should be reduced to correspond to this

availability. However, before automatically
reducing the number of proposed units to
match the number of available Section 8
units, the reason the certificates are avail-
able must be explored, (e.g., owners of non-
Government subsidized units will not accept
the certificates). (The bedroom sizes which
the certificates cover must match the pro-
spective bedroom sizes in the proposed
project bedroom mix.)

c. The information needed in the survey
must include the characteristics shown
below. In conjunction with the survey, the
analyst is expected to discuss the reasons for
extended vacancies, either in individual de-
velopments or in the community in general.
The data needed are:

Name of Project
No. of Units
Bedroom Mix
Amenities: (if available)
Drapes
Carpet
Type (i.e., family, elderly)
Year Built
Rent levels
Vacancies
Location
Central Cooling
Dishwasher
Garbage Disposal
TV Cable

IV. Housing Demand Forecasts

The analyst must give a projection of the
housing needs for a specified forecast period.
The information should include the follow-
ing as a minimum:

Sources of demand Town renter Market area
renter

New Households (from the most recent census year plus 2-year projection) ..................................... llll llll
.20 of Households in Substandard Rental Units ................................................................................... +llll +llll
Plus Demolition of Rental Stock ............................................................................................................ +llll +llll
.20 of Households Experiencing Rent Overburden .............................................................................. +llll +llll
Plus Vacancy (.05 of New Household Growth) .................................................................................... +llll +llll
Total demand ......................................................................................................................................... llll llll
Number of Total Demand Determined Income Eligible (tax credit eligible, if applicable) .................... llll llll
Less Number of Units in Planning Stage (FmHA/HUD) ....................................................................... ¥llll ¥llll
Net Demand .......................................................................................................................................... llll llll
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If a penetration percentage is used in the
study analysis, explain how that particular
percentage was chosen.

RECOMMENDED NUMBER BY UNIT

Size One Two Three Four

lll lll lll lll

Names and positions of individuals in the
community who provided information for the
study:

————————————————————————

————————————————————————

————————————————————————

————————————————————————

[59 FR 6892, Feb. 14, 1994, as amended at 59
FR 49346, Sept. 28, 1994]

EXHIBIT A–9—INFORMATION TO BE SUB-
MITTED WITH APPLICATION FOR RURAL
RENTAL HOUSING (RRH) AND RURAL
COOPERATIVE HOUSING (RCH) LOANS

The following information is to be submit-
ted with SF 424.2 (for application submis-
sion):

1. Drawings and specifications, including
any cost containment considerations and
special design features for elderly or handi-
capped persons.

2. Updated cost estimates on Form FmHA
or its successor agency under Public Law
103–354 1924–13, ‘‘Estimate and Certificate of
Actual Cost,’’ will be submitted by all appli-
cants, along with the updated estimates of
associated costs specified in exhibit A–7 of
this subpart.

3. Information on the method of construc-
tion, the proposed contractor if a construc-
tion contract is to be negotiated, and the ar-
chitectural, engineering and legal services
included in the proposal.

4. Satisfactory evidence of review and ap-
proval of the proposed housing by applicable
State and local officials whose approval is
required by State or local laws, ordinances
or regulations. This could be an indication of
approval to proceed with the development of
the project rather than final approval of
plans and specifications.

5. If more than 12 months have transpired
since the applicant submitted the market
analysis, the State Director may require
that it be updated if he/she determines it
necessary.

6. For all projects containing over four
units, the applicant must submit an Affirma-
tive Fair Housing Marketing Plan for ap-
proval in accordance with § 1901.203 of Sub-
part E to Part 1901 of this chapter. The plan
must be prepared in a complete, meaningful,
responsive and detailed manner.

7. If more than 90 days have transpired
since the applicant submitted the dated fi-
nancial statement, the State Director may
require a new one if he/she determines it nec-
essary.

8. If there is any change in related assist-
ance available to the applicant from other
government agencies or in the interested
parties as defined in § 1944.205 of this subpart,
it must be disclosed at this time.

9. Detailed operating budgets showing a
schedule of proposed rental rates for the first
year’s operation and a typical year’s oper-
ation. The first year’s budget should show
that the applicant has sufficient operating
capital on hand or sufficient planned income
to pay all operating costs and meet sched-
uled payments on debts during the planning
and construction period prior to occupancy.
The typical year’s budget should show there
will be ample income to pay essential oper-
ating costs, meet required debt payments
and permit accumulation of required re-
serves. Form FmHA or its successor agency
under Public Law 103–354 1930–7, ‘‘Multiple
Family Housing Project Budget,’’ and ex-
hibit A–5 of this subpart (or similar forms)
may be used for this purpose. The operating
budgets should be updated if necessary just
prior to loan approval.

a. The initial budgets should include an al-
lowance of 10 percent for vacancies, nonpay-
ment of rent and contingency expenses. The
allowance in subsequent year budgets may
be adjusted to be consistent with the actual
past experience in vacancy, nonpayment of
rent and contingency needed for the project.

b. The budgets should provide for accumu-
lating a reserve at the rate of 1 percent per
annum of the amount of the loan until a
minimum reserve equal to 10 percent of the
loan is reached. Budgets should not include
an additional item for depreciation since the
reserve account is to provide funds for this
purpose.

c. All applicable taxes, including Federal
and State income taxes, should be included
in the budgets and separately identified. If
the applicant considers itself tax-exempt,
evidence of exemption must be included in
the loan docket before the loan is closed. An
eligible nonprofit organization should ordi-
narily be able to qualify for Federal income
tax exemption under section 501(c) (4) of the
Internal Revenue Code.

10. A description and justification of any
related facilities to be financed wholly or in
part with loan funds.

11. A statement in narrative form outlin-
ing the proposed manner of management of
the housing, such as whether by owner or by
hired management firm or agent. Experience
and other factors pertaining to the qualifica-
tions of the manager should be set forth and
will be taken into consideration. If manage-
ment will be performed by a hired manage-
ment firm or agent, a copy of the proposed
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management agreement should be submit-
ted. It must contain the clause stating that
it is not in full force and effect until ap-
proved by FmHA or its successor agency
under Public Law 103–354.

12. A management plan which sets forth
clear and concise statements of policy con-
cerning management and operation of the
project in accordance with the requirements
of paragraph V of Exhibit B of Subpart C to
Part 1930 of this chapter. Copies of the pro-
posed application for occupancy, sample
waiting lists, lease or rental agreement, and
rules and regulations governing administra-
tion, occupancy and pet policies should be
included. The management plan must be sub-
mitted in writing and the applicant must
certify that it is in compliance with the re-
quirements of Subpart C to Part 1930 of this
chapter.

13. A schedule of any separate charges for
the use of any related facilities and, in the
case of congregate housing, a schedule of any
separate charges for nonshelter services
(such as meals, personal care and house-
keeping). These schedules should be sup-
ported by appropriate operating budgets for
services to be provided.

14. A satisfactory survey of the land to be
given as security prepared by a licensed sur-
veyor will be included in the loan docket. If
necessary, a new survey will be obtained.

15. Form FmHA or its successor agency
under Public Law 103–354 1940–20, ‘‘Request
For Environmental Information.’’

16. Form FmHA or its successor agency
under Public Law 103–354 1910–11, ‘‘Applicant
Certification, Federal Collection Policies for
Consumer or Commercial Debts.’’

[53 FR 2159, Jan. 26, 1988, as amended at 53
FR 36268, Sept. 19, 1988; 54 FR 29332, July 12,
1989; 55 FR 13503, Apr. 11, 1990; 55 FR 29563,
July 20, 1990. Redesignated at 56 FR 2245; 56
FR 65985, Dec. 20, 1991; 59 FR 6896, Feb. 14,
1994]

EXHIBIT A–10—ADMINISTRATIVE PROC-
ESS FOR COMBINING FARMERS HOME
ADMINISTRATION (FMHA) OR ITS SUC-
CESSOR AGENCY UNDER PUBLIC LAW
103–354 ASSISTANCE WITH LOW-IN-
COME HOUSING TAX CREDITS

I. Purpose

FmHA or its successor agency under Pub-
lic Law 103–354 administers a loan program
authorized by section 515 of the Housing Act
of 1949, which provides financing for housing
for very low- and low-income tenants in
rural areas. As an incentive for developers to
participate in the program, the Internal Rev-
enue Service (IRS), in section 42 of the Inter-
nal Revenue Code, provides tax credits,
which are administered through State or
local housing credit agencies. The purpose of

this exhibit is to provide a model for FmHA
or its successor agency under Public Law
103–354 State Directors when developing a
Memorandum of Understanding (MOU) with
the State agency to establish procedures for
sharing information on project cost and res-
ervation of tax credits in compliance with
section 42 of the Internal Revenue Code.

II. Administrative Process

A. State Directors may enter into an MOU
with the State agency involved in the alloca-
tion of tax credits as set forth in section 42
of the Internal Revenue Code. In entering
into such MOUs, the State Director should
be guided by the following:

1. The State Director will establish proce-
dures, in consultation with the State agency,
for sharing information on project costs and
other factors as appropriate. The informa-
tion outlined in Attachment A to this ex-
hibit (available in any FmHA or its succes-
sor agency under Public Law 103–354 office)
should be used to develop the minimum in-
formation shared with the tax credit agency.

2. The State Director will implement pro-
cedures to enhance communications between
the two agencies to ensure a better under-
standing and evaluation of the information
being shared.

B. Attachment A to this exhibit (available
in any FmHA or its successor agency under
Public Law 103–354 office) serves as the
model MOU between FmHA or its successor
agency under Public Law 103–354 and State
agencies. An MOU based on the model may
be executed and used without further review
if the terms and conditions conform substan-
tially to the model. If the scope of the docu-
ment is expanded, concurrence of the Na-
tional Office must be obtained prior to exe-
cution.

C. The State Director or designee will co-
operate with the State Agency in the devel-
opment of the Comprehensive Housing Af-
fordability Stategy (CHAS) plan to ensure
that, to the extent possible, resources avail-
able from FmHA or its successor agency
under Public Law 103–354 are coordinated
with the CHAS plan to maximize the use of
housing funds in rural areas. This coopera-
tion may include, but is not limited to, the
sharing of Census data and priority point
scores throughout the State, providing infor-
mation on funding levels, preapplications
and applications, and rural area designations
made by FmHA or its successor agency
under Public Law 103–354.

[58 FR 44273, Aug. 20, 1993, as amended at 59
FR 6896, Feb. 14, 1994]
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EXHIBIT A–11—PROCESSING GUIDELINES
FOR LOANS FOR EQUITY TO AVERT
PREPAYMENT

To apply for an equity loan to avert pre-
payment, the borrower should submit the
following items in accordance with exhibit
A–6 of this subpart and this exhibit:

1. Form SF–424.2 with a narrative discus-
sion of the borrower’s equity loan request,

2. Current Financial Statement,
3. Proposed budget showing anticipated

rents to cover revised financing package, in-
cluding updated figures on required reserve
contributions and return on investment (if
any),

4. Data on current tenants’ income, rents
and RA, and incomes of those on the waiting
list to show that new rents will not displace
or prevent occupancy by eligible tenants, un-
less sufficient RA is made available.

[58 FR 38925, July 21, 1993]

EXHIBIT B—GUIDE LETTER FOR USE IN
INFORMING INTERIM LENDER OF FMHA
OR ITS SUCCESSOR AGENCY UNDER PUB-
LIC LAW 103–354’s COMMITMENT

(Name and Address of Private Lender)

————————————————————————

————————————————————————

Dear Mr./Ms.: ————————————————

(For Organizations)
Reference is made to a request from the

(Smith Housing Assoc.)
————————————————————————
through
(John Smith),
————————————————————————
its President, for interim financing from
your firm to construct a housing facility at
the interest rate and terms and conditions
agreed upon as reflected in the attached let-
ter.
(For Individuals)

Reference is made to a request for
(John Jones)
————————————————————————
for interim financing from your firm to con-
struct a rental housing facility at the inter-
est rate and terms and conditions agreed
upon as reflected in the attached letter.

This letter is to confirm certain under-
standings on behalf of the Farmers Home Ad-
ministration (FmHA) or its successor agency
under Public Law 103–354.

Final drawings, specifications and all other
contract documents have been prepared and
approved, and the applicant is prepared to
start construction. The applicant and FmHA
or its successor agency under Public Law
103–354 have determined that the conditions
of loan closing can be met. Funds have been
obligated for the project.

FmHA or its successor agency under Pub-
lic Law 103–354 has required the applicant to
deposit $llll with your firm to be used
before any interim loan funds. The applicant
has proposed and FmHA or its successor
agency under Public Law 103–354 has agreed
that you may first advance any applicant
funds on deposit, and then advance the pro-
ceeds of the interim loan in accordance with
the terms and conditions stated in your at-
tached letter to pay for construction and
other authorized and legally eligible ex-
penses incurred by the applicant. It is under-
stood, however, that advances of both the ap-
plicant’s funds and the interim loan funds
will be made only upon presentation of prop-
er statements and partial payment estimates
proposed by the builder and approved for
payment by the consulting architect, appli-
cant and FmHA or its successor agency
under Public Law 103–354 servicing official.

We have scheduled the FmHA or its succes-
sor agency under Public Law 103–354 loan to
be closed when construction to be financed
with loan funds is substantially complete in
accordance with the FmHA or its successor
agency under Public Law 103–354 approved
(contract documents), drawings and speci-
fications, (except for minor punch list
items), and the applicant provides evidence
and a signed certification indicating that
there are no unpaid obligations outstanding
in connection with the project. At that time,
funds not exceeding the FmHA or its succes-
sor agency under Public Law 103–354 loan
amount will be available to pay off the
amount of loan advances your lending insti-
tution has made for authorized approved pur-
poses, including accrued interest to the date
of closing.

FmHA or its successor agency under Pub-
lic Law 103–354 cannot provide you with an
unconditional letter of commitment guaran-
teeing FmHA or its successor agency under
Public Law 103–354 loan closing. Factors such
as noncompletion, default, unacceptable
workmanship and marked deviation from ap-
proved drawings and specifications could
prevent the FmHA or its successor agency
under Public Law 103–354 loan from being
closed.

These problems can be minimized by mak-
ing a thorough review of the [contract docu-
ments] 1 and drawings and specifications,
evaluating the qualifications and past per-
formance of the builder, and obtaining an
adequate corporate surety bond guarantee-
ing both payment and performance. If the
builder is unable to provide a surety bond,
we suggest that your lending institution
consider making advances for partial pay-
ments to the builder [in accordance with the
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1 These words may be omitted for projects
constructed by the owner-builder method of
construction with a construction contract.

provisions of the construction contract] 1

based upon no less than 60 percent and no
more than 90 percent of the value of accept-
able work in place, less the aggregate of pre-
vious payments.

The following are additional safeguards to
help assure FmHA or its successor agency
under Public Law 103–354 loan closing:

1. We invite you or your representatives to
accompany FmHA or its successor agency
under Public Law 103–354 personnel during
construction inspections so that at least
three or four joint inspections at critical
points during construction, including the
final inspection, can be made to help assure
that construction is proceeding in accord-
ance with the FmHA or its successor agency
under Public Law 103–354 approved drawings
and specifications.

2. FmHA or its successor agency under
Public Law 103–354 will maintain its commit-
ment in the amount of the obligated loan
funds for a reasonable period of time after
the expiration of any specified completion
dates provided work on the project is pro-
gressing satisfactorily and any identified
problems have been resolved.

3. FmHA or its successor agency under
Public Law 103–354 will not arbitrarily aban-
don your lending institution in the event of
default. If the contractor defaults, FmHA or
its successor agency under Public Law 103–
354 will attempt to provide financial assist-
ance to the applicant in accordance with our
administrative procedures and lending re-
quirements if a new contractor can complete
the project for a total cost within the secu-
rity value of the project. If this is not pos-
sible or if the FmHA or its successor agency
under Public Law 103–354 loan applicant be-
comes unable or unwilling to continue with
the project, FmHA or its successor agency
under Public Law 103–354 will attempt to
provide financial assistance to any eligible
applicant (subject to the availability of
funds, our administrative procedures, and
our lending requirements) to purchase the
completed project from your lending institu-
tion.

4. FmHA or its successor agency under
Public Law 103–354 is aware that cir-
cumstances such as subsurface ground condi-
tions and change orders necessitated by re-
quired changes in the work to be performed
may cause cost increases after FmHA or its
successor agency under Public Law 103–354
loan approval and the obligation of FmHA or
its successor agency under Public Law 103–
354 loan funds. When justified, FmHA or its
successor agency under Public Law 103–354
may make subsequent loans when necessary
to help cover the eligible costs, provided ad-

ditional loan funds are available, the change
orders were approved by FmHA or its succes-
sor agency under Public Law 103–354, the in-
creased costs are legitimate and are for au-
thorized loan purposes, and the total cost of
the project is within its security value.
Your assistance to the applicant is appre-
ciated.

Sincerely,

————————————————————————
State Director

[53 FR 2159, Jan. 26, 1988, as amended at 56
FR 2247, Jan. 22, 1991; 59 FR 6897, Feb. 14,
1994]

EXHIBIT C—ARTICLES OF INCORPORATION
FOR RENTAL OR COOPERATIVE ORGANI-
ZATIONS (NOT FOR PROFIT)

We, the undersigned, incorporators, hereby
associate ourselves together to form and es-
tablish a (corporation) (cooperative) not for
profit under the laws of the State of
llllll.

First: The name of the (corporation) (coop-
erative) is
————————————————————————

Second: The location of its principal place
of business in this State is llllll,
llllll County.

Third: The location of its registered office
in this State is llllll, llllll
County.

Fourth: The name and address of its resi-
dent agent in this State is llllll Coun-
ty.

Fifth: This (corporation) (cooperative) is
organized not for profit under ,
lllllllll and the objects and pur-
poses to be transacted and carried on are to
promote the general social welfare of the
community and for that purpose:

To acquire, construct, provide, and operate
(rental) (cooperative) housing and related fa-
cilities suited to the special needs and living
requirements of eligible occupants as deter-
mined by FmHA or its successor agency
under Public Law 103–354 regulations, with-
out regard to race, color, religion, sex, age,
handicap, marital or familial status or na-
tional origin;

To acquire, improve, and operate any real
or personal property or interest or right
herein or appurtenant thereto;

To sell, convey, assign, mortgage, lease
any real and personal property;

To borrow money and to execute such evi-
dence of indebtedness and such contracts,
agreements, and instruments as may be nec-
essary, and to execute and deliver any mort-
gage, deed of trust, assignment of income, or
other security instrument in connection
therewith; and to do all things necessary and
appropriate for carrying out and exercising
the foregoing purposes and powers.
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1 If the statute under which the cooperative
housing project is to be incorporated will
permit, it is preferable to state here the min-
imum number of directors. The actual num-
ber can then be stated in the bylaws which
are more easily amended if it becomes nec-
essary to change the number.

1 Duration should be perpetual, or long
enough to cover the period of the loan plus 5
years.

Sixth: The number of directors shall be
prescribed in the bylaws, but shall not be
less than five nor more than nine.1

Seventh: The (corporation) (cooperative)
formed hereby shall have no capital stock. It
shall be composed of members rather than
shareholders. The conditions and regulations
of membership and the rights or other privi-
leges of the classes of members shall be de-
termined and fixed by the bylaws.

Eighth: (Rental only) The corporation is
not organized for pecuniary profit and shall
have no power to declare dividends. No part
of its net earnings shall inure to the benefit
of any member, director, or individual. The
balance, if any, of all money received by the
corporation from its operations, after pay-
ment in full of all operating expenses, debts,
and obligations of the corporation of whatso-
ever kind and nature as they become due
shall be used to make advance payments on
a llllll owed by the corporation, to
lower the lease-rental charge to occupants of
the housing, to provide additional housing
and related facilities, or for some related
purpose.

Eighth: (Cooperative only) The cooperative
is not organized for pecuniary profit and
shall have no power to declare dividends. The
balance, if any, of all money received by the
cooperative from its operations, after pay-
ment in full of all operating expenses, debts,
and obligations of the cooperative of whatso-
ever kind and nature as they become due,
shall accumulate in an interest-bearing ac-
count but be equally assigned to each mem-
ber as patronage capital.

Ninth: The name and place of residence
(post office address) of each of the
incorporators and initial directors until the
first annual meeting:
Incorporators
————————————————————————
————————————————————————
Directors
————————————————————————
————————————————————————

Tenth: (Rental only) In the event of dis-
solution of this corporation, or in the event
it shall cease to carry out the objectives and
purposes herein set forth, all business, prop-
erty, and assets of the corporation shall go
and be distributed to one or more such non-
profit corporations or municipal corpora-
tions as may be selected by the board of di-
rectors of this corporation, to be used for
and devoted to the purpose of carrying on a
nonprofit housing project for such rural resi-

dents or other purposes to promote the gen-
eral social welfare of the community. In no
event shall any of the assets or property, in
the event of dissolution thereof, go or be dis-
tributed to members, either for the reim-
bursement of any sum subscribed, donated,
or contributed by such members or for any
other purposes, provided that nothing herein
shall prohibit the corporation from paying
its just debts.

Tenth: (Cooperative only) In the event of
dissolution of this cooperative, or in the
event it shall cease to carry out the objec-
tives and purposes herein set forth, all busi-
ness, property, and assets of the cooperative,
except members’ patronage capital and
membership fees, shall be used for providing
low income rental housing or other purposes
to promote the general welfare of the com-
munity. In no event shall any of the assets
or property, in the event of dissolution
thereof, go or be distributed to members, ex-
cept that the membership fee and money ac-
crued to members in their patronage capital
accounts shall be paid to members prior to
conversion or satisfaction of the Govern-
ment’s debt.

Eleventh: (Cooperative only) At any time
prior to dissolution the member wishes to
terminate membership in the cooperative,
money which has accrued in the member’s
patronage capital account and the member’s
membership fee shall be paid to the member
provided the member’s occupancy account is
not delinquent and that any other charges to
which the member is liable are paid.

Twelfth: The duration of the existence of
this corporation shall be perpetual.1

IN TESTIMONY WHEREOF, We have here
unto subscribed our names on lllll 19
lll.
————————————————————————
————————————————————————
————————————————————————
(Insert acknowledgement or other form if re-
quired by State law.)
[56 FR 2247, Jan. 22, 1991]

EXHIBIT D—BYLAWS (EXCEPT
COOPERATIVE)

(Sample)

Bylaws of

A NONPROFIT CORPORATION

Article I

Office

Section 1.01. Principal Office.
The principal office of the corporation in

the State of llllll, shall be located at
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llllll, County of llllll Section
1.02. Registered Office and Agent. The cor-
poration shall have and continuously main-
tain in the State of llllll a registered
office and a registered agent whose office is
identical with such registered office.

Article II

Members

Section 2.01. Eligibility for membership.
The corporation shall have one class of

members. Members may be individuals or or-
ganizations. Any legally competent person of
good reputation who resides in the town of
llllll or in the surrounding trade area,
applies for membership, and pays the re-
quired membership fee shall be eligible.

Section 2.02. Approval of Applications.
All applications for membership shall be

approved at: (1) Any special or regular meet-
ing of the board of directors, when a quorum
is present, by a majority vote of the board
members or (2) by a majority vote of the ex-
isting membership present at any annual or
special meeting held in accordance with Ar-
ticle III herein.

Section 2.03. Voting Rights.
Each member shall be entitled to one vote

on each matter submitted to a vote of the
members.

Section 2.04. Termination of Membership.
A member may be suspended or expelled,

for cause, by the vote of not less than three-
fourths of the members present at a meeting
of the members, provided notice of such pro-
posed action shall have been duly given in
the notice of meeting and provided the mem-
ber has been informed in writing of the
charges preferred against the member at
least ten days before such meeting. The
members shall be given an opportunity to be
heard at such meeting. The members of the
board, by a majority vote of those present at
any regularly constituted meeting, may ter-
minate the membership of any member who
becomes ineligible for membership and may
suspend or expel any member who shall be in
default with respect to any financial obliga-
tion to the corporation.

Section 2.05. Resignation.
Any member may resign by filing a written

resignation with the secretary.
Section 2.06. Reinstatement.
Upon written request signed by a former

member and filed with the secretary, the
board may reinstate such former member to
membership upon such terms as the board
may deem appropriate.

Section 2.07. Transfer of Membership.
Membership in this corporation is not

transferable or assignable.
Section 2.08. Membership—Fees.
The membership fee shall be $llllll

or such other amount as may be fixed by the
members at any annual meeting or at any

special meeting called for the purpose. No
person shall attain membership before pay-
ing the treasurer the membership fee.

Section 2.09. Membership—Liability for Cor-
poration’s Obligations.

Fully paid members shall not be liable for
any debts or obligations of the corporation
and shall not be subject to any assessment;
but the members at any annual meeting or
at any special meeting called for the pur-
pose, may fix reasonable annual dues to be-
come effective after not less than 30 days’
notice to all members of such action.

Section 2.10. Membership—Minimum Number.
The board will make all reasonable efforts

to maintain a broad community-wide mem-
bership of not less than 25 members at any
time.

Section 2.11. Membership—Residence.
A majority of the members shall be resi-

dents of the community where the housing is
or will be located.

Article III

Meetings of Members.
Section 3.01. Annual Meeting.
An annual meeting of the members shall be

held at llllll, on the llllll of the
month of llllll each year, beginning
with the year 19ll, at the hour of llll
o’clock, for the purpose of electing directors
and for the transaction of such other busi-
ness as may come before the meeting. If the
day fixed for the annual meeting shall be a
legal holiday in said State, such meeting
shall be held on the next succeeding business
day. If the election of directors shall not be
held on the day designated herein for any an-
nual meeting, or at any adjournment there-
of, the board shall cause the election to be
held at a special meeting of the members as
soon thereafter as convenient.

Section 3.02. Special Meetings.
Special meetings of the members may be

called by the president, the board, or not less
than one-tenth of the members.

Section 3.03 Place of Meeting.
The board of directors may designate any

place within or not more than ll miles
from lll as the place for an annual meet-
ing or for any special meeting called by the
board. If no designation is made or if a spe-
cial meeting be otherwise called, the place of
meeting shall be the registered office of the
corporation in said State.

Section 3.04. Notice of Meetings.
Written or printed notice stating the place,

day, and hour of any meeting of members
shall be delivered either personally or by
mail, to each member entitled to vote at
such meeting, not less than seven or more
than thirty days before the date of such
meeting, by or at the direction of the presi-
dent, or the secretary, or the officers or per-
sons calling the meeting. In case of a special
meeting or when required by statute of these
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bylaws, the purpose or purposes for which
the meeting is called shall be stated in the
notice. If mailed, the notice of a meeting
shall be deemed to be delivered when depos-
ited in the United States mail addressed to
the member at the address as it appears on
the records of the corporation, with postage
thereon prepaid.

Section 3.05. Informal Action by Members.
Any action required by law to be taken at

a meeting of the members, or any action
which may be taken at a meeting of the
members, may be taken without a meeting
upon written consent or approval of all the
members, setting forth the action so taken.

Section 3.06. Quorum.
At such meeting, a quorum shall consist of

30 percent of the members, or twice the num-
ber of directors, whichever is greater. If a
quorum is not present at any meeting of
members, a majority of the members present
may adjourn the meeting from time to time
without further notice.

Section 3.07. Proxies.
(a) At any meeting of the members, a

member entitled to vote may vote by proxy
executed in writing by the member. No proxy
shall be valid after eleven months from the
date of its execution. A proxy may be can-
celed by notice executed by the member with
like formality and delivered to the sec-
retary.

(b) At each meeting of the members, every
member shall be entitled to vote in person or
by proxy and shall be entitled to cast one
vote. The votes for directors shall be by bal-
lot. Only the person in whose name member-
ship is standing in the books of the corpora-
tion on the day of such meeting shall be en-
titled to vote in person or by proxy.

(c) For any person to represent a member
by proxy, such person must submit a power
of attorney to the secretary of the board for
examination at least one hour before the
time of meeting. When the secretary has cer-
tified the power of attorney is in good order,
the proxy holder shall have the right to do
any and all things which might be done by
the member were the member present in per-
son, which right shall include the establish-
ment of a quorum and the organizing of any
meeting.

Article IV

Board of Directors

Section 4.01. General Powers.
The affairs of the corporation shall be

managed by its board of directors.
Section 4.02. Number, Tenure, and Qualifica-

tions.
The number of directors shall be lll.

The directors elected at the annual meeting
to succeed the directors named in the Arti-
cles of Incorporation shall be elected for
staggered terms of three, two, and one year.
As the terms of such directors expire, their

successors shall be elected for terms of three
years and until their successors are elected
and have qualified. Directors shall be mem-
bers of the corporation and residents of the
community where the housing is or will be
located. Of the total number of directors, at
least five must be among the leaders in such
community.

Section 4.03. Regular Meetings.
A regular annual meeting of the board

shall be held, without other notice than
these bylaws, immediately after and at the
same place as the annual meeting of the
members. The board may provide by resolu-
tion the time and place, within or not more
than lll miles from llll for holding of
additional regular meetings of the board
without other notice than such resolution.

Section 4.04. Special Meetings.
Special meetings of the board may be

called by or at the request of the president
and shall be called by the secretary at the
request of any two directors. The authorized
person or persons calling a special meeting
of the board may fix any place within or not
more than lll miles from llll as the
place for holding such meeting.

Section 4.05. Notice.
Notice of any special meeting of the board

shall be given at least two days previously
thereto by written notice delivered person-
ally, or four days notice sent by mail or tele-
gram, to each director at the director’s ad-
dress as shown by the records of the corpora-
tion. If mailed, such notice shall be deemed
to be delivered when deposited in the United
States mail in a sealed envelope so ad-
dressed, with postage thereon prepaid. If no-
tice be given by telegram, such notice shall
be deemed to be delivered when the telegram
is delivered to the telegraph company. Any
director may waive notice of any meeting.
The attendance of a director at any meeting
shall constitute a waiver of notice of such
meeting, except where a director attends a
meeting for the express purpose of objecting
to the transaction of any business because
the meeting is not lawfully called or con-
vened. The business to be transacted at the
meeting need not be specified in the notice
or waiver of notice of such meeting, unless
specifically required by law or these bylaws.

Section 4.06. Quorum.
A majority of the board shall constitute a

quorum for the transaction of business at
any meeting of the board; but if less than a
majority of the directors are present at said
meeting, a majority of the directors present
may adjourn the meeting from time to time
without further notice.

Section 4.07. Manner of Acting.
The act of a majority of the directors

present at a meeting at which a quorum is
present shall be the act of the board, unless
the act of a greater number is required by
law or by these bylaws. The board may also
act by written consent of all the directors of
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the corporation setting forth the action
taken.

Section 4.08. Vacancies.
Any vacancy occurring in the board shall

be filled by the board until the next meeting
of the members and until a successor has
been elected by the members to fill a va-
cancy. Such person shall be elected for the
unexpired term of office of the predecessor in
office.

Section 4.09. Compensation.
Directors shall not receive any compensa-

tion for their services as directors.
Section 4.10. Director—Absence From Meet-

ings.
Any director who is absent from lll con-

secutive meetings without excuse satisfac-
tory to the board shall be deemed to have
surrendered the office as director.

Section 4.11. Directors—Residuary Powers.
The board shall have the powers and duties

necessary or appropriate for the administra-
tion of the affairs of the corporation. All
powers of the corporation except those spe-
cifically granted or reserved to the members
by law, the articles of incorporation, or
these bylaws shall be vested to the board.

Section 4.12. Directors—Removal From Of-
fice.

A director may be removed from office, for
cause, by the vote of not less than three-
fourths of the members present at a meeting
of the members, provided notice of such pro-
posed action shall have been duly given in
the notice of the meeting and provided the
director has been informed in writing of the
charges preferred against the director at
least 10 days before such meeting. The direc-
tor involved shall be given an opportunity to
be heard at such meeting. Any vacancy cre-
ated by the removal of a director shall be
filled by a majority vote, which may be
taken at the same meeting at which such re-
moval takes place.

Article V

Officers

Section 5.01. Officers.
The officers of the corporation shall be a

president, a vice president, a secretary, and
a treasurer. The board may elect or appoint
such other officers as it shall deem desirable,
such officers to have the authority and per-
form the duties prescribed, from time to
time, by the board. The offices of secretary
and treasurer may be combined and held by
one person.

Section 5.02. Election and Term of Office.
(a) The officers of the corporation specified

in Section 5.01 shall be elected from the
membership of the board by the board at its
annual meeting or as soon thereafter as fea-
sible. New offices may be created and filled
at any meeting of the board. Each officer
shall hold office until the next annual elec-
tion of directors and until a successor shall

have been duly elected and shall have quali-
fied.

(b) The term of office shall be one year.
Election of officers shall take place at the
annual board meeting and shall be by ballot
cast by qualified directors. A plurality of
votes cast shall elect.

Section 5.03. Removal.
Any officer elected or appointed by the

board may be removed by the board by two-
thirds vote of the remaining directors when-
ever in its judgment the best interests of the
corporation would be served thereby, but
such removal shall be without prejudice to
the contract rights, if any, of the officer so
removed.

Section 5.04. Vacancies.
A vacancy in any office because of death,

resignation, removal, disqualification, or
otherwise, may be filled by the board by ma-
jority vote for the unexpired portion of the
term.

Section 5.05. President.
The president shall be the principal execu-

tive officer of the corporation and shall in
general supervise and control all the busi-
ness and affairs of the corporation. The
president shall preside at all meetings of the
members and of the board. The president
may sign, with attestation of the secretary
or any other proper officer of the corporation
authorized by the board, any deeds, mort-
gages, bonds, contracts, or other instru-
ments which the board authorizes to be exe-
cuted, except in cases where the signing and
execution thereof shall be expressly dele-
gated by the board of these bylaws or stat-
utes to some other officer or agent of the
corporation and in general shall perform all
duties incident to the office of president and
such other duties as may be prescribed by
the board from time to time.

Section 5.06. Vice President.
In the absence of the president or in the

event of an inability or refusal to act, the
vice president shall perform the duties of the
president and, when so acting, shall have all
the powers of and be subject to all restric-
tions upon the president. Any vice president
shall perform such other duties as from time
to time may be assigned by the president of
the board.

Section 5.07. Treasurer.
The treasurer shall give a bond for the

faithful discharge of duties in such sum and
with such surety or sureties as the board
shall determine. The treasurer shall have
charge and custody of and be responsible for
all funds and securities of the corporation;
receive and give receipts for moneys due and
payable to the corporation from any source
whatsoever, deposit all such moneys in the
name of the corporation in such banks, trust
companies, or other depositories as shall be
selected in accordance with the provisions of
Article VIII of these bylaws; and in general
perform all duties incident to the office of
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treasurer and such other duties as from time
to time may be assigned by the president or
the board.

Section 5.08. Secretary.
The secretary shall keep the minutes of

the meeting of the members and the board in
one or more books provided for that purpose,
see that all notices are duly given in accord-
ance with the provisions of these bylaws or
as required by law; be custodian of and see
that the seal of the corporation is affixed to
all documents the execution of which on be-
half of the corporation under its seal is duly
authorized in accordance with the provisions
of these bylaws; keep a register of the post
office address of each member, which shall
be furnished to the secretary by such mem-
ber; and in general perform all duties inci-
dent to the office of secretary and such other
duties as from time to time may be assigned
by the president or the board.

Article VI

Order of Business

Section 6.01. Order of Business.
The order of business at any regular or spe-

cial meeting of the members or the board
shall be:

(a) Reading and approval of any unap-
proved minutes.

(b) Reports of officers and committees.
(c) Unfinished business.
(d) New business.
(e) Adjournment.
Section 6.02. Parliamentary Procedure.
On questions of parliamentary procedure

not covered in these bylaws, a ruling by the
president shall prevail.

Article VII

Committee

Section 7.01. Committees of Directors.
The board of directors, by resolution

adopted by a majority of the directors in of-
fice, may designate one or more committees,
each of which shall consist of one or more di-
rectors, which committees, to the extent
provided in said resolution, shall have and
exercise the authority of the board in the
management of the corporation; but the des-
ignation of such committees and the delega-
tion thereto of authority shall not operate to
relieve the board, or any individual director,
of any responsibility imposed upon the
board, or any individual director, by law.

Section 7.02. Other committees.
Other committees not having and exercis-

ing the authority of the board in the man-
agement of the corporation may be des-
ignated by a resolution adopted by a major-
ity of the directors present at a meeting at
which a quorum is present. Except as other-
wise provided in such resolution, members of
each such committee shall be members of
the corporation, and the president of the cor-

poration shall appoint the member thereof.
Any member thereof may be removed by the
person or persons authorized to appoint such
member whenever in their judgment the best
interest of the corporation shall be served by
such removal.

Section 7.03. Term of Office.
Each member of a committee shall con-

tinue as such until the next annual meeting
of the members of the corporation and until
a successor is appointed, unless the commit-
tee shall be sooner terminated, or unless
such member to be removed from such com-
mittee, or unless such member shall cease to
qualify as a member thereof.

Section 7.04. Chairman.
One member of each committee shall be

appointed chairman by the persons author-
ized to appoint the members thereof.

Section 7.05. Vacancies.
Vacancies in the membership of any com-

mittee may be filled by appointments made
in the same manner as provided in the case
of the original appointments.

Section 7.06. Quorum.
Unless otherwise provided in the resolution

of the board of directors designating a com-
mittee, a majority of the whole committee
shall constitute a quorum and the act of a
majority of the members present at a meet-
ing at which a quorum is present shall be the
act of the committee.

Section 7.07. Rules.
Each committee may adopt rules for its

own government not inconsistent with these
bylaws or with rules adopted by the board of
directors.

Article VIII

Contracts, Checks, Deposits, and Funds

Section 8.01. Contracts.
The board may authorize any officer or of-

ficers, agent or agents of the corporation, in
addition to the officers so authorized by
these bylaws, to enter into any contract or
execute and deliver any instrument in the
name of and on behalf of the corporation;
and such authority may be general or con-
fined to specific instance.

Section 8.02. Checks, Drafts, etc.
All checks, drafts, or orders for the pay-

ment of money, notes, or other evidence of
indebtedness issued in the name of the cor-
poration shall be signed by the officer or of-
ficers, agent or agents of the corporation,
and in a manner as shall from time to time
be determined by resolution of the board. In
the absence of determination by the board,
these instruments shall be signed by the
treasurer and countersigned by the president
of the corporation.

Section 8.03. Deposits.
All funds of the corporation shall be depos-

ited from time to time to the credit of the
corporation in such banks, trust companies
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or other depositories as the board may se-
lect.

Section 8.04. Gifts.
The board may accept on behalf of the cor-

poration any contribution, gift, bequest, or
devise for the general purposes or for any
special purposes of the corporation.

Article IX

Certificates of Membership

Section 9.01. Certificates of Membership.
The board may provide for the issuance,

and determine the form of certificates evi-
dencing membership in the corporation.
Such certificates shall be signed by the
president and the secretary, sealed with the
seal of the corporation, and consecutively
numbered. The name and address of each
member and the date of issuance of the cer-
tificate shall be entered on the records of the
corporation. If any certificate becomes lost,
mutilated or destroyed, a new certificate
may be issued upon such terms and condi-
tions as the board may determine.

Section 9.02. Issuance of Certificates.
When a member has been elected to mem-

bership and has paid any dues that may then
be required, a certificate of membership
shall be issued in his or her name and deliv-
ered to the member by the secretary.

Article X

Books and Records

The corporation shall keep correct and
complete books and records of account and
shall keep minutes of the proceedings of its
members, the board, and committees having
any of the authority of the board of direc-
tors, and shall keep at the registered or prin-
cipal office a record giving the names and
addresses of the members. All books and
records of the corporation may be inspected
by any member, or member’s agent or attor-
ney, for any proper purposes at any reason-
able time. The board shall cause an audit of
the records of the corporation to be made
each year by a competent auditor.

Article XI

Fiscal Year

The fiscal year of the corporation shall
begin on the first day of January and end on
the last day of December in each year.

Article XII

Seal

The board shall provide a corporate seal,
which shall be in the form of a circle and
shall have inscribed thereon the name of the
corporation and the words, ‘‘corporate seal.’’

Article XIII

Waiver of Notice

Whenever any notice is required to be
given under the provisions of the statutes of
said State or the articles of incorporation or
the bylaws of the corporation, a waiver
thereof in writing signed by the person or
persons entitled thereto, whether before or
after the time stated therein, shall be
deemed equivalent to the giving of such no-
tice.

Article XIV

Repeal or Amendment of Bylaws

Section 14.01. These bylaws may be re-
pealed or amended by a majority vote of the
members present at any annual meeting of
the members, or at any special meeting of
the members called for such purpose, at
which a quorum is present: provided, how-
ever, no such action shall change the pur-
poses of the corporation so as to impair its
rights and powers under the laws of said
State, or to waive any requirements of bond
or any provision for the safety and security
of the property and funds of the corporation
or its members or to deprive any member
without any express assent of rights, privi-
leges, or immunities then existing. Notice of
any amendment to be offered at any meeting
shall be given not less than 7 nor more than
30 days before such meeting and shall set
forth such amendment.

KNOW ALL MEN BY THESE PRESENTS:

That the undersigned secretary of the cor-
poration identified in the foregoing bylaws
does hereby certify that the foregoing by-
laws were duly adopted by the members of
said corporation, as bylaws of said corpora-
tion, on the lll day of lll, 19lll at a
duly called and constituted meeting of the
members, and that they do now constitute
the bylaws of said corporation.
————————————————————————

Secretary
(Corporate Seal)

[53 FR 2159, Jan. 26, 1991, as amended at 56
FR 2248, Jan. 22, 1991]

EXHIBIT D–1—BYLAWS (COOPERATIVE)

Bylaws of

————————————————————————
(a nonprofit cooperative corporation)

Article I

Office

Section 1.01. Principal office. The principal
place of business of the cooperative in the
State of lllll shall be located at
llllll, County of lllll.
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1 In the case of joint membership, each
member shall be entitled to cast a one-half
vote.

Section 1.02. Registered office and agent.

Article II

Members

Section 2.01. Eligibility for membership dur-
ing cooperative’s formation. Any natural per-
son who is approved by the cooperative
under its rules and regulations by the board
of directors shall be eligible for membership,
provided that he/she executes a Subscription
Agreement and Occupancy Agreement in the
usual form employed by the cooperative cov-
ering a specific unit in the housing project.

Section 2.02. Approval of Applications for
Membership after the cooperative’s formation.

All applications for membership received
after the cooperative has been established
and in operation shall be approved at any
special or regular meeting of the board of di-
rectors, when a quorum is present, by a ma-
jority vote of the board members.

Section 2.03. Membership certificates. The
board may provide for the issuance, and de-
termine the form of, certificates evidencing
membership in the cooperative. Such certifi-
cates shall state that the cooperative is or-
ganized under the laws of the State of
llllll, the cooperative’s lien rights
against such membership as set forth in
these Bylaws, shall be signed by the presi-
dent and the secretary, sealed with the seal
of the cooperative, and consecutively num-
bered. The name and address of each member
and the date of cooperative. If a certificate
becomes lost, mutilated, or destroyed, a new
certificate may be issued upon such terms
and conditions as the board may determine.

Section 2.04. Lien. The cooperative shall
have a lien on the outstanding memberships
in order to secure payment of any sums
which shall be due or become due from the
holders for any reason whatsoever, including
any sums due under any occupancy agree-
ments.

Section 2.05. Voting rights. Each member
shall be entitled to one vote on each matter
submitted to a vote of the members.1

Section 2.06. Patronage capital. All funds
accruing to the cooperative during the year,
above and beyond the costs and expenses of
operating the cooperative, shall be assigned
to each member on the books of the coopera-
tive as patronage capital at the end of each
fiscal year. These patronage capital funds
may not be removed from the patronage cap-
ital account except in payment to members
upon termination of membership. Any mem-
ber not wishing to renew the Occupancy
Agreement will be entitled to receive the pa-
tronage capital assigned to the member on
the books of the cooperative. Likewise,

members terminated because of violation of
these bylaws may receive his/her patronage
capital pursuant to provisions of section 2.07.

Section 2.07. Termination of membership. A
member may be suspended or expelled, for
violation of rules set forth in the Occupancy
Agreement or these bylaws, by the vote of
not less than a majority of the board of di-
rectors, provided the member has been in-
formed in writing of the charges preferred
against the member at least ten days before
such meeting. However, the cooperative shall
not evict any member except by judicial ac-
tion pursuant to State or local law and in ac-
cordance with the requirements of the Farm-
ers Home Administration or its successor
agency under Public Law 103–354 Tenant
Grievance and Appeals Procedure. The mem-
ber shall be given an opportunity to be heard
at such meeting. Upon termination of mem-
bership rights under the Occupancy Agree-
ment, the member shall be required to de-
liver promptly to the cooperative his/her
membership certificate and Occupancy
Agreement endorsed as required by the coop-
erative. The retiring member then shall be
entitled to receive the amount determined in
accordance with the provisions of section
2.10 less the following amounts (the deter-
mination of such amounts by the cooperative
to be conclusive):

a. Any amounts due to the cooperative
from the member under the Occupancy
Agreement;

b. The cost or estimate cost of all deferred
maintenance, including painting, redecorat-
ing, floor finishing, and such repairs and re-
placements as are deemed necessary by the
cooperative to place the dwelling unit in
suitable condition for another occupancy;
and

c. Legal and other expenses incurred by the
cooperative in connection with the default of
such member. In the event the retiring mem-
ber fails, within a 10-day period after de-
mand, to deliver to the cooperative his en-
dorsed membership certificate, the member-
ship certificate shall be deemed to be can-
celed and may be reissued by the cooperative
to a new member.

Section 2.08. Resignation. Any member may
choose not to renew the Occupancy Agree-
ment by notifying the cooperative 4 months
in advance of the renewal date.

Section 2.09. Transfer of membership. Mem-
bership in this cooperative is not transfer-
able or assignable except to the cooperative
unless, upon death of a member, his/her
membership in the cooperative passes by will
or intestate distribution to a member of the
immediate family. This is conditioned upon
the person’s eligibility and approval for
membership according to FmHA or its suc-
cessor agency under Public Law 103–354 regu-
lations and by his/her assuming in writing
the terms of the Subscription Agreement and
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2 For large organizations, a smaller figure
may be used if it will not result in a quorum
of less than 20 members.

Occupancy Agreement within 60 days after
member’s death and payment of such debts.

Section 2.10. Transfer value. Whenever a
membership is transferred to the coopera-
tive, the term ‘‘transfer value’’ shall mean
the sum of:

a. The membership fee paid by the member
on the books of the cooperative, and

b. The amount of the patronage capital
which has accrued to the member during his/
her period of membership as shown on the
books of the cooperative.

Section 2.11. Subscription fees. All subscrip-
tion funds shall be deposited promptly with-
out deduction in a special account or ac-
counts of the cooperative as escrow or trust-
ee for the subscribers membership. These
funds shall not be corporate funds, but shall
be held solely for the benefit of the subscrib-
ers until transferred to the account of the
cooperative as hereinafter provided. Such
special account or accounts shall be estab-
lished with a banking institution where de-
posits are insured by an agency of the Fed-
eral Government. Such funds shall be subject
to withdrawal, or transfer to the account of
the cooperative, or disbursed in a manner di-
rected by the cooperative only upon certifi-
cation by the president and secretary of the
cooperative that:

(a) The subscription agreement of a named
applicant has been terminated pursuant to
its terms and such withdrawal is required to
repay the amount paid by him under such
agreement; or

(b) A sufficient number of applicants for
llll dwelling units has not been estab-
lished and such withdrawal is required to
repay established applicants the amounts
paid by them; or

(c) Applicants for llll dwelling units
have signed subscription agreements, have
been approved as to their eligibility by the
board of directors, and have made at least a
downpayment on their subscription (mem-
bership) fee. If these requirements have been
met and the mortgage loan has been sched-
uled for closing, the entire amount of the
funds in the subscription escrow account
may be transferred to the cooperative which
shall at that time deliver membership cer-
tificates to all members.

Article III

Meetings of Members.

Section 3.01. Annual meeting. An annual
meeting of the members shall be held at
llllll on the llll of the month of
lllll each year, beginning with the year
19llll at the hour of llll o’clock,
??m., for the purpose of electing directors
and for the transaction of such other busi-
ness as may come before the meeting. If the
day fixed for the annual meeting shall be a
legal holiday in said State, such meeting
shall be held on the next succeeding business

day. If the election of directors shall not be
held on the day designated herein for any an-
nual meeting, or at any adjournment there-
of, the board shall cause the election to be
held at a special meeting of the members as
soon thereafter as convenient.

Section 3.02. Special meetings. Special meet-
ings of the members may be called by the
president, the board or not less than one-
fourth of the members.

Section 3.03. Place of meeting. The board of
directors may designate any place within or
not more than llll miles from
llllll as the place for an annual meet-
ing or for any special meeting called by the
board.,

Section 3.04. Notice of meetings. Written or
printed notice stating the place, day, and
hour of any meeting of members shall be de-
livered either personally or by mail, to each
member entitled to vote at such meeting,
not less than ten or more than twenty days
before the date of such meeting, by or at the
direction of the president, or the Secretary,
or the officers or persons calling the meet-
ing. In case of a special meeting or when re-
quired by statute of these bylaws, the pur-
pose or purposes for which the meeting is
called shall be stated in the notice. If
mailed, the notice of a meeting shall be
deemed to be delivered when deposited in the
United States mail addressed to the member
at the address as it appears on the records of
the cooperative, with postage thereon pre-
paid.

Section 3.05. Informal action by members.
Any action required by law to be taken at a
meeting of the members, or any action which
may be taken at a meeting of the members,
may be taken without a meeting upon writ-
ten consent or approval of all the members,
setting forth the action so taken.

Section 3.06. Quorum. At such a meeting a
quorum shall consist of 40 percent 2 of the
members, or twice the number of directors,
whichever is greater. If a quorum is not
present at any meeting of members, a major-
ity of the members present may adjourn the
meeting from time to time without further
notice.

Section 3.07. Proxies. (a) At any meeting of
the members, a member entitled to vote may
vote by proxy executed in writing by the
member. No proxy shall be valid after eleven
months from the date of its execution. A
proxy may be cancelled by notice executed
by the member with like formality and de-
livered to the secretary.

(b) At each meeting of the members, every
member shall be entitled to vote in person or
by proxy and shall be entitled to cast one
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3 Number of directors must be not less than
5 and must be selected by a procedure that
insures that the interest of minorities and
woman are adequately represented.

vote. The votes for Directors shall be by bal-
lot. Only the person in whose name member-
ship is standing in the books of the coopera-
tive on the day of such meeting shall be enti-
tled to vote in person or by proxy. If the
membership is jointly owned, co-members
are limited to one-half vote each.

(c) For any person to represent a member
by proxy, such person must submit a power
of attorney to the secretary of the board for
examination at least one hour before the
time of meeting. When the secretary has cer-
tified the power of attorney is in good order,
the proxy holder shall have the right to do
any and all things which might be done by
the member were the member present in per-
son, which right shall include the establish-
ment of a quorum and the organizing of any
meeting.

Article IV

Board of Directors

Section 4.01. General powers. The affairs of
the cooperative shall be managed by its
board of directors.

Section 4.01. Powers and duties. The board
of directors shall have all the powers and du-
ties necessary for the administration of the
affairs of the cooperative and may do all
such acts and things as are not by law or by
these bylaws directed to be exercised and
done by the members. The powers of the
board of directors shall include but not be
limited:

a. To accept or reject all applications for
membership and admission to occupancy of a
dwelling unit in the cooperative housing
project, either directly or through an au-
thorized representative;

b. To establish monthly occupancy
charges, subject to approval of FmHA or its
successor agency under Public Law 103–354,
as provided for in the Occupancy Agreement
and based on an operating budget formally
adopted by the board;

c. To engage an agent or employees, sub-
ject to the approval of FmHA or its succes-
sor agency under Public Law 103–354, for the
management of the project under such terms
as the board may determine;

d. To authorize the recording of patronage
capital assignments on the cooperative’s
books to members;

e. To terminate membership and occu-
pancy rights for cause; and

f. To promulgate such rules and regula-
tions pertaining to use and occupancy of the
premises as may be deemed proper and are
consistent with these bylaws and the Certifi-
cate of Incorporation and with any require-
ments of FmHA or its successor agency
under Public Law 103–354 while mortgagee.

The affairs of the cooperative shall be
managed by its board of directors.

Section 4.02. Number and qualifications. The
board of directors shall be composed of lll

persons, all of whom shall be members of the
cooperative.3

Section 4.03. Election and term of office. The
term of the directors named in the Certifi-
cate of Incorporation shall expire when their
successors have been elected at the first an-
nual meeting or any special meeting called
for that purpose. For a board of five (5) direc-
tors, the first annual meeting of the mem-
bers the term of office of two (2) directors
shall be fixed for two (2) years, and the term
of office of one (1) director shall be fixed at
(1) year. At the expiration of the initial term
of office of each respective director, his/her
successor shall be elected to serve a term of
office for three (3) years.

The directors shall hold office until their
successors have been elected and hold their
first meeting. (If a larger board of directors
is contemplated, the terms of office should
be established in a similar manner so that
they will expire in different years.) The term
of any director who becomes more than 30
days delinquent in payment of his occupancy
charges shall be automatically terminated
and the remaining directors shall appoint his
successor as provided in § 4.11.

Section 4.04. Organization meeting. The first
meeting of a newly elected board of directors
shall be held within ten (10) days of election
at such place as shall be fixed by the direc-
tors at the meeting at which such directors
were elected. No notice shall be necessary to
the newly elected directors in order legally
to constitute such meeting, providing a ma-
jority of the whole board shall be present.

Section 4.05. Regular Meetings. Regular
meetings of the board of directors shall be
held each month at such time and place
within lll miles of llllll. Notice of
regular meetings of the board of directors
shall be given to each director, personally or
by mail, telephone or telegraph, at least 5
days prior to the day named for such meet-
ing.

Section 4.06. Special meetings. Special meet-
ing of the board may be called by or at the
request of the president and shall be called
by the secretary at the request of any two di-
rectors on three days notice. Such notice
shall be by mail, telephone or telegraph and
shall state the time, place (as provided
below) and purpose of meeting. The author-
ized person or persons calling a special meet-
ing of the board may fix any place within or
not more than lll miles from llllll
as the place for holding such meeting.

Section 4.07. Waiver of notice. Before or at
any meeting of the board of directors, any
director may, in writing, waive notice of
such meeting and such waiver shall be
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deemed equivalent to the given of such no-
tice. Attendance by a director at any meet-
ing of the board shall be a waiver of notice
by him/her of the time and place thereto. If
all directors are present at any meeting of
the board, no notice shall be required and
any business may be transacted at such
meeting.

Section 4.08. Quorum. A majority of the
board shall constitute a quorum for the
transaction of business at any meeting of the
board; but if less than a majority of the di-
rectors is present at said meeting, a major-
ity of the directors present may adjourn the
meeting from time to time without further
notice.

Section 4.09. Fidelity Bonds. The board of
directors shall require that all officers and
employees of the cooperative handling or re-
sponsible for cooperative or trust funds shall
furnish adequate fidelity bonds. The pre-
miums on such bonds shall be paid by the co-
operative.

Section 4.10. Manner of acting. The act of a
majority of the directors at a meeting at
which a quorum is present shall be the act of
the board, unless the act of a greater number
is required by law or by these bylaws. The
board may also act by written consent of all
the directors of the cooperative setting forth
the action taken.

Section 4.11. Vacancies. Any vacancy occur-
ring on the board shall be filled by the board
until the next meeting of the members and
until a successor has been elected by the
members to fill a vacancy. Such person shall
be elected for the unexpired term of office of
the predecessor in office.

Section 4.12 Directors—removal from office. A
director may be removed from office for vio-
lation of these bylaws or rules set forth in
the Occupancy Agreement, by the vote of not
less than three-fourths of the members
present at a meeting of the members, pro-
vided notice of such proposed action shall
have been duly given in the notice of the
meeting and provided the director has been
informed in writing of the charges preferred
against the director at least 10 days before
such meeting. The director involved shall be
given an opportunity to be heard at such
meeting. Any vacancy created by the re-
moval of a director shall be filled by a ma-
jority vote, which may be taken at the same
meeting at which such removal takes place.

Section 4.13. Compensation. Directors shall
not receive any compensation for their serv-
ices as directors.

Section 4.14. Directors—absence from meet-
ings. Any director who is absent from lll
consecultive meetings without excuse satis-
factory to the board shall be deemed to have
surrendered the office of director.

Section 4.15. Directors—Residuary Powers.
The board shall have the powers and duties
necessary or appropriate for the administra-
tion of the affairs of the cooperative. All

powers of the cooperative except those spe-
cifically granted or reserved to the members
by law, the Articles of Incorporation, or
these bylaws shall be vested in the board.

Section 4.16. Adviser to the board. The ad-
viser to the board will be a member (or mem-
bers) of the community who is not a member
of the cooperative. In that capacity, the indi-
vidual will be responsible for maintaining
regular contacts with the board as well as
being available to respond to special needs of
the board at mutually agreeable times. The
adviser will guide the board in its role of
self-manager until such time as the adviser
and FmHA or its successor agency under
Public Law 103–354 determine that such close
guidance is no longer necessary, usually not
to exceed 2 years. At that time, the adviser
will continue to counsel the board as appro-
priate. If it is apparent to the adviser, during
this second phase of converting to self-man-
agement, that the cooperative is unable to
assume such a responsibility, the adviser
will again establish the close supervision re-
quired in the first phase of operation. The ul-
timate goal of the adviser and the board is to
achieve self-management for the coopera-
tive. If this goal cannot be realized within a
timeframe determined during the first, or
subsequent, year of operation, then the man-
agement reserve funds will be used to hire
professional management, thus relieving the
adviser of his/her responsibilities.

Article V

Officers

Section 5.01. Officers. The officers of the co-
operative shall be a president, a vice presi-
dent, a secretary, and a treasurer. The board
may elect or appoint such other officers as it
shall deem desirable, such officers to have
the authority and perform the duties pre-
scribed, from time to time, by the board. The
offices of secretary and treasurer may be
combined and held by one person.

Section 5.02. Election and term of office. (a)
The officers of the cooperative specified in
Section 5.01 shall be elected from the mem-
bership of the board by the board at its an-
nual meeting or as soon thereafter as fea-
sible. New officers may be created and filled
at any meeting of the board. Each officer
shall hold office until the next annual elec-
tion of directors and until a successor shall
have been duly elected and shall have quali-
fied.

(b) The term of office shall be one year.
Election of officers shall take place at the
annual board meeting and shall be by ballot
cast by qualified directors. A plurality of
votes cast shall elect.

Section 5.03. Removal. Any officer elected
or appointed by the board may be removed
by the board by two-thirds vote of the re-
maining directors FmHA or its successor
agency under Public Law 103–354 whenever,
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in its judgment, the best interests of the co-
operative would be thereby served. Such re-
moval shall be without prejudice to the
membership rights, if any, of the officer so
removed.

Section 5.04. Vacancies. A vacancy in any
office because of death, resignation, removal,
disqualification, or otherwise, may be filled
by the board by majority vote for the
unexpired portion of the term.

Section 5.05. President. The president shall
be the principal executive officer of the coop-
erative and shall in general supervise and
control all the business and affairs of the co-
operative. The president shall preside at all
meetings of the members and of the board.
The president may sign, with attestation of
the secretary or any other proper officer of
the cooperative authorized by the board, any
deeds, mortgages, bonds, contracts, or other
instruments which the board authorizes to
be executed. In some cases the signing and
execution thereof shall be expressly dele-
gated by the board or these bylaws or statute
to some other officers or agent of the cor-
poration and in general shall perform all du-
ties incident to the office of president and
such other duties as may be prescribed by
the board from time to time.

Section 5.06. Vice President. In the absence
of the president or in the event of an inabil-
ity or refusal to act, the vice president shall
perform the duties of the president and,
when so acting, shall have all the powers of
and be subject to all the restrictions upon
the president. Any vice president shall per-
form such other duties as from time to time
may be assigned by the president of the
board.

Section 5.07. Secretary. The secretary shall
keep the minutes of the meeting of the mem-
bers and the board in one or more books pro-
vided for that purpose, see that all notices
are duly given in accordance with the provi-
sions of these bylaws or as required by law;
be custodian of and see that the seal of the
cooperative is affixed to all documents, the
execution of which is on behalf of the cooper-
ative under its seal, is duly authorized in ac-
cordance with the provisions of these bylaws;
keep a register of the post office address of
each member, which shall be furnished to the
secretary and such other duties as from time
to time may be assigned by the president of
the board.

Section 5.08. Treasurer. The treasurer shall
have charge and custody of and be respon-
sible for all funds and securities of the coop-
erative; receive and give receipts for moneys
due and payable to the cooperative, from any
source whatsoever, deposit all such money in
the name of the cooperative in such banks,
trust companies, or other depositories as
shall be selected in accordance with the pro-
visions of Article VIII of these bylaws; and in
general perform all duties incident to the of-
fice of treasurer and such other duties as

from time to time be assigned by the presi-
dent of the board.

Article VI

Order of Business

Section 6.01. Order of business. The order of
business at any regular or special meeting of
the members or the board shall be:
a. Roll Call.
b. Proof of notice of meeting or waiver of no-

tice.
c. Reading and approving of any unapproved

minutes.
d. Reports of officers and committees.
e. Election of inspectors of election (when

applicable)
f. Election of directors (when applicable).
g. Unfinished business.
h. New business.
i. Adjournment.

If present, a representative of FmHA or its
successor agency under Public Law 103–354
will be given an opportunity to address any
regular or special meeting.

Section 6.02. Parliamentary Procedure. On
questions of parliamentary procedure not
covered in these bylaws, a ruling by the
president shall prevail.

Article VII

Committees

Section 7.01. Committees of directors. The
board of directors, by resolution adopted by
majority of the directors in office, may des-
ignate one or more committees, each of
which shall consist of one or more directors,
which committees, to the extent provided in
said resolution, shall have and exercise the
authority of the board in the management of
the cooperative; but the designation of such
committees and the delegation thereto of au-
thority shall not operate to relieve the
board, or any individual director, of any re-
sponsibility imposed upon the board or any
individual director by law.

Section 7.02. Membership committees. Other
committees not having and exercising the
authority of the board in the management of
the cooperative will be designated by a reso-
lution adopted by a majority of the directors
present at a meeting at which a quorum is
present. At the first membership meeting
the members will be solicited by the presi-
dent to obtain voluntary commitments to
serve on the various committees. As many
members as possible should be encouraged to
become involved in committee responsibil-
ities. Any member may be removed from a
committee by the president whenever in his/
her judgment the best interest of the cooper-
ative shall be served by such removal.

Section 7.03. Term of office. Each member of
membership committees shall continue as
such until the next annual meeting of the
members of the cooperative when members
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may change from one committee to another.
Additional members may join a committee
at any time during the year.

Section 7.04. Chairperson. One member of
each membership committee shall serve as
chairperson by decision of the members of
the committee. The chairperson will report
committee activities and receive direction
from a designated member of the board.

Section 7.05. Vacancies. Vacancies in the
membership of any membership committee
may be filled in the same manner as provided
in the case of the original members.

Section 7.06. Quorum. Unless otherwise pro-
vided in the resolution of the board of direc-
tors designating a committee, a majority of
the whole membership committee shall con-
stitute a quorum and the act of a majority of
the members present at a meeting at which
a quorum is present shall be the act of the
committee.

Section 7.07. Rules. Each membership com-
mittee may adopt rules for its own govern-
ment not inconsistent with these bylaws or
with rules adopted by the board of directors.

Article VIII

Contracts, Checks, Deposits, and Funds

Section 8.01. Deposits. All funds of the coop-
erative shall be deposited from time to time
to the credit of the cooperative in such Fed-
erally insured banks, trust companies, or
other Federally insured depositories as board
may select.

Section 8.02. Gifts. The board may accept
on behalf of the cooperative any contribu-
tion, gift, bequest, or devise for the general
purposes or for any special purpose of the co-
operative.

Article IX

Certificates of Membership

Section 9.01. Issuance of certificates. When a
person has been approved for membership
and has paid any dues that may then be re-
quired, a certificate of membership shall be
issued in his/her name and delivered to the
member by the secretary.

Article X

Section 10.01. Books and accounts. The
Treasurer of the cooperative shall keep cor-
rect and complete books and records of ac-
count and shall keep minutes of the proceed-
ings of its members, the board, and commit-
tees having any of the authority of the board
of directors, and shall keep at the registered
or principal office a record giving the names
and addresses of the members. All books and
records of the cooperative may be inspected
by any member, or member’s agent or attor-
ney, or FmHA or its successor agency under
Public Law 103–354 for any proper purposes at
any reasonable time.

Section 10.02. Auditing. At the close of each
fiscal year, the books and records of the co-
operative shall be audited by a Certified
Public Accountant or other person accept-
able to FmHA or its successor agency under
Public Law 103–354 whose report will be pre-
pared and certified in accordance with the
requirements of FmHA or its successor agen-
cy under Public Law 103–354. Based on such
reports, the cooperative will furnish its
members with an annual financial statement
including the income and disbursements of
the cooperative. The cooperative will also
supply the members, as soon as practicable
after the end of each calendar year, with a
statement showing the amount assigned to
each member’s patronage capital account.

Article XI

Fiscal Year

The fiscal year of the cooperative shall
begin on the first day of January and end on
the last day of December in each year, ex-
cept that the first fiscal year of the coopera-
tive shall begin at the date of incorporation.

Article XII

Seal

The board shall provide a cooperative seal,
which shall be in the form of a circle and
shall have inscribed thereon the name of the
cooperative and the words ‘‘Cooperative
Seal.’’ The seal will be kept by the secretary.

Article XIII

Waiver of Notice

Whenever any notice is required to be
given under the provisions of the statutes of
said State or the Articles of Incorporation or
the Bylaws of the cooperative, a waiver
thereof in writing signed by the person or
persons entitled thereto, whether before or
after the time stated therein, shall be
deemed equivalent to the giving of such no-
tice.

Article XIV

Repeal of Amendment of Bylaws

Section 14.01. Repeal of amendment of by-
laws. These bylaws may be repealed or
amended by a majority vote of the members
present at any annual meeting of the mem-
bers, or at any special meeting of the mem-
bers called for such purpose, at which a
quorum is present provided that while FmHA
or its successor agency under Public Law
103–354 is mortgagee no amendment will be-
come effective until it has received the
FmHA or its successor agency under Public
Law 103–354 written approval of FmHA or its
successor agency under Public Law 103–354
and provided no such action shall change the
purposes of the cooperative so as to impair
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its rights and powers under the laws of said
State, or to waive any requirements of bond
or any provision for the safety and security
of the property and funds of the cooperative
or its members, or to deprive any member
without an express assent of rights, privi-
leges or immunities then existing. Notice of
any amendment to be offered at any meeting
shall accompany the notice of any regular or
special meeting at which proposed amend-
ment is to be voted upon.

[56 FR 2248, Jan. 22, 1991]

EXHIBIT E—SUPPORT SERVICES FOR CON-
GREGATE HOUSING AND GROUP HOMES

I. Purpose

This exhibit prescribes support services for
congregate housing and group homes.

II. General

The success of congregate housing and
group homes will depend on the quality and
affordability of the service component. Con-
gregate housing applicants should explore
the feasibility of providing services individ-
ually to ensure affordability by very low-in-
come tenants.

III. Existing Community Services and
Requirements

Applicants should check local service
agencies to determine what services are al-
ready available in the community. Services
can often be provided more inexpensively
through local service agencies or other
groups which assist in providing services. In
many communities there are established vol-
unteer groups that may be willing to provide
volunteer assistance to congregate housing
tenants. Volunteer groups with a history of
assisting elderly people may be able to sup-
plement the delivery of services and help
keep the costs affordable. Applicants should
explore the availability of volunteers from
the Retired Senior Volunteer Program
(RSVP), local church groups and other com-
munity organizations. If volunteer groups
are used, an alternative method of service
delivery must be addressed in case the avail-
ability of volunteers ceases in the future.
Applicants must also verify State and local
licensing and certification requirements and
include relevant information in the
preapplication.

IV. Service Agreements

Applicant must submit a service agree-
ment(s) for services that will not be provided
by employees of the project. If services will
be provided by employees of the project, the
applicant must submit a separate budget for
services and describe how tenants will be
billed for services. Employees of congregate
housing facilities who perform tasks for the

management of the building and spend an ap-
preciable amount of time in providing serv-
ices to tenants should have their salaries
prorated between the project’s operation and
maintenance budget and the services budget.

V. Services for Congregate Housing

The following services must be made avail-
able to tenants of congregate housing
projects:

A. Meals. At least one nutritious meal a
day, 7 days a week, must be provided in ac-
cordance with § 1944.224(a)(5)(i) of this sub-
part. The following information concerning
the meal service must be included with the
preapplication.

1. Who will provide the meals (i.e., meals
offered by a local agency with tenant con-
tribution; supplied or contracted for by
owner with charge to tenant)?

2. If the service will be provided by employ-
ees of the project, a proposed breakdown of
costs for the meal service. The breakdown
should include the cost of food, personnel
and utilities needed to prepare and serve the
meals. Information concerning the proposed
staffing should be included.

3. The cost to the tenant. Will tenants pay
by the meal or be charged a rate for a speci-
fied time?

4. A statement concerning the frequency of
meals, including the number of meals to be
served per week.

5. Information concerning how the meals
will be served (i.e., waiter style, buffet, tray
service).

6. Any licensing requirement necessary for
the service.

B. Transportation. Adequate transportation
must be provided to shopping, medical and
other services to meet the needs of the ten-
ants. Applicants are encouraged to locate
congregate housing facilities so that tenants
can use public services. In many cases, serv-
ice is available and the applicant can ar-
range for the project to be included in the
schedule established by the provider. The
following information concerning the trans-
portation service must be included with the
preapplication:

1. Who will provide the service (i.e., trans-
portation provided by a local agency with
tenant contribution; vehicle leased or pur-
chased by applicant with charge to tenant)?

2. If the service will be provided by employ-
ees of the project, a proposed breakdown of
costs for the transportation service. The ap-
plicant should address the following costs:
vehicle purchase or lease payment; personnel
to operate the vehicle; fuel; maintenance;
and insurance.

3. The cost to the tenant. Will tenants pay
for each trip or will they be charged a
monthly rate?

4. A typical proposed schedule.
C. Housekeeping. Housekeeping services

must be offered to assist congregate tenants
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with household tasks. The applicant must
address the following concerning the house-
keeping service:

1. Who will provide the service (i.e., house-
keeping offered by a local agency with ten-
ant contribution; supplied or contracted for
by applicant with charge to tenant)?

2. If the service is provided by employees of
the project, a proposed cost breakdown for
the service which includes the cost of labor
and supplies.

3. The type of tasks that will be offered
(i.e., light housekeeping, laundry, shampoo-
ing carpeting). What is the planned fre-
quency of the tasks?

4. The cost to the tenant.
D. Personal services. Personal services in-

clude such items as assistance with personal
hygiene, nutrition counseling and general
health screening (blood pressure checks,
etc.). The following information concerning
the personal services must be submitted with
the preapplication:

1. Who will provide the service (i.e., per-
sonal services offered by a local agency with
tenant contribution; volunteer health serv-
ices; contracted for by applicant with charge
to tenant)?

2. If the service is provided by employees of
the project, a proposed cost breakdown for
the service which includes the cost of labor
and supplies.

3. The type of tasks that will be provided.
4. The cost to the tenant.
5. Any licensing requirement necessary for

the services.
E. Recreational/social. Recreational and so-

cial activities must be offered to tenants to
encourage interest in a variety of areas. The
following areas could be considered: hobby
and craft classes; dinners for holidays, birth-
days, etc.; educational lectures; wellness and
exercise programs; and a library. The appli-
cant should encourage recreational/social ac-
tivities which cause interaction between ten-
ants, the project and the community. The
following information concerning the rec-
reational/social service must be included
with the preapplication:

1. Who will provide the service (i.e., rec-
reational/social activities offered by a local
agency with tenant contribution; supplied or
contracted for by applicant with charge to
the tenant)?

2. If the service is provided by employees of
the project, a proposed cost breakdown
which includes the cost of labor and supplies.

3. The types and frequency of recreational/
social activities that will be offered.

4. The cost to the tenant.

VI. Services for Group Homes

The following services must be made avail-
able to tenants of a group home:

A. Meals. At least three nutritious meals a
day, 7 days a week, must be provided if ten-
ants are not capable of preparing their

meals. If meals are provided, the budget may
include only the cost of food if tenants assist
a staff person in preparing meals. Tenants in
some group homes may be able to prepare
meals on their own with supervision from a
project personnel. In these cases, applicants
must ensure that the tenants will be prepar-
ing nutritious meals.

B. Transportation. Applicants must submit
information on the transportation service as
detailed in paragraph V B of this Exhibit.

C. Housekeeping. Applicants must provide a
narrative explaining how housekeeping will
be accomplished. In many cases, group home
tenants assist with housekeeping chores
with little expense being borne by the
project. Applicants should detail expenses
that will be part of the service budget.

D. Personal services. A higher percentage of
tenants in a group home may require per-
sonal services. Applicants must detail the
services to be offered and the cost to ten-
ants.

E. Recreational/social. In most cases, there
will be little expense for recreational/social
opportunities in a group home. Applicants
should explain what will be offered to the
tenants and the projected cost to tenants.

VII. Additional Items Necessary for Congregate
Housing/Group Homes That Cannot be Fi-
nanced with FmHA or its successor agency
under Public Law 103–354 Loan Funds

Congregate housing/group home projects
require additional items that will not be-
come affixed to the real estate. These items
can include special portable equipment, fur-
nishings, kitchen bars, dining ware, eating
utensils, movable tables and chairs,
steamtables, etc. In accordance with
§ 1944.224(a)(3) of this subpart, loan funds can-
not be used to finance these items. As a part
of the preapplication, applicants must in-
clude a proposed list of additional items that
will be needed by the project and state how
these items will be paid for.

[55 FR 26647, June 29, 1990, as amended at 58
FR 40954, July 30, 1993]

EXHIBIT F—QUALIFICATIONS OF AN
ADVISER TO THE BOARD

Qualifications of an Adviser to the Board

In the Board’s analysis of the talents and
abilities of a person to handle the job of ad-
viser, the first attribute most desirable is
the capacity to be a friend. The definitions of
a friend include (1) A person whom one
knows, likes, and trusts; (2) one with whom
one is allied in a struggle or cause; (3) one
who supports, sympathizes with or patron-
izes a group, cause, or movement.

The adviser must care about the person he
or she is trying to help. That means having
patience and understanding during the trial
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and error period of a new cooperative’s oper-
ation and also when it becomes necessary to
explain complicated regulations or legal doc-
uments more than just once to those who
have had less educational opportunities than
the adviser.

The adviser must teach a totally new hous-
ing concept to persons who have only had ex-
perience with a rental environment. This
means that the adviser must be able to talk
to each and every person who is interested in
the cooperative housing and explain just
what the person is facing. The adviser must
also be able to listen to those who rely on
someone’s ‘‘being there’’ to hear their prob-
lems and ideas. The adviser must be someone
who is able to work with low-income persons
and one who both understands their particu-
lar circumstances and strives to improve
their well-being. The adviser, in this regard,
must be able to learn as well as to teach.

The adviser must be dedicated to those
persons with whom he or she is associated as
well as to have the capacity to work with
city officials, Government officials, politi-
cians, and other professionals to achieve the
goal of housing the local citizens.

I. Educational Background

a. Experience in working with—
Low-income people and with the problems

inherent with this group.
b. Administrative background for—
1. Setting up system for management, in-

cluding detailed financial, personal, and
activity records;

2. Setting up system for maintenance for
buildings, grounds, and equipment.

c. Training to—
1. Accept the major responsibility of teach-

ing and have the experience to carry this
out.

2. Make certain that members are learning
while doing, whatever the activity.

3. Know how to use group dynamics.
4. Be ready to assist individual members re-

solve problems.
5. Recognize a need for social casework when

required, then be able to give or obtain
that assistance. (Individual problems
quickly affect cooperatives.)

6. Have knowledge of and make effective use
of resources.

7. Handle the business of a cooperative while
teaching members how to manage it
themselves.

8. Understand complexity of management
and maintenance.

9. Be able to understand, interpret, and teach
the contents of documents from funding
agencies.

Ideally, a background in social work would
be the most logical experience, but others
can be considered.

[56 FR 2252, Jan. 22, 1991]

EXHIBIT F–1—RELATIONSHIP OF ADVISER
TO MEMBERS

Relationship of Adviser to Members

I. The adviser must be able to teach the
members and the members must be willing
to learn management and maintenance of
total Cooperative while they gradually as-
sume more and more responsibilities, until
the cooperative is completely self-managed.

II. In order to be effective, the adviser
should have the ability to teach to members:

a. The complete procedures and techniques
of management and maintenance.

b. A cooperative approach to everything in-
volved while member lives in a coopera-
tive.

c. An ability to deal with persons in author-
ity.

d. Resources and how to use them.
e. Board procedures and specific duties.
f. Functions and responsibilities of Commit-

tees.
g. Regulatory documents and their impor-

tance.
h. Attitudes and procedures that will help

member to:
1. Learn while doing.
2. Make payments on time.
3. Develop a willingness to do his or her

fair share of the work and the decision-
making.

4. Cultivate a concern for his or her neigh-
bor.

5. Consider the good of the group, ahead of
self-interest.

6. Use his or her vote and know it counts:
within the cooperative for directors and
officers of the board; outside for local,
state, and national Government.

7. Cooperate with board and committees.
III. The adviser must be able to help the

people understand that there are rules which
must be followed. The adviser must make
certain that the members realize that, by
signing their occupancy agreement, they are
agreeing to live up to all aspects of that
agreement. In so doing, they are agreeing to
abide by all of the funding agency’s regula-
tions pertaining to the cooperative. These
regulatory documents must be taught over
and over and consulted by the members in
all major decisions. The adviser would also
be expected to:
a. Work with families or individuals with

specific problems.
b. Consider each activity as an opportunity

for the members to learn, learning while
doing must be the members’ primary
goal.

c. Become involved in the early planning
stage of the cooperative.

d. Involve members in decisionmaking dur-
ing the planning stage, including the se-
lection of living unit.
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e. Feel a part of the group of members and
break down regulations and instructions
into language understood by them.

f. Give members the freedom and encourage-
ment to express ideas and to carry out
ideas accepted by the majority unless
they are contrary to Government regula-
tions.

g. Interpret Government regulations and
guidelines, being able to apply and teach
them.

[56 FR 2252, Jan. 22, 1991]

EXHIBIT G—ADVISER RESPONSIBILITIES

Adviser Responsibilities

I. Responsibilities of the adviser to the
board will include—
a. Serving as backup manager while teaching

self-management and maintenance to the
members.

b. Assisting in organizing the board of direc-
tors and standing committees and meet-
ing regularly with them.

c. Assisting in continual evaluation and
monitoring of operations.

d. Developing an educational plan and being
responsible for its implementation.

e. Assisting in setting up systems and proce-
dures for—

1. Management, including detailed finan-
cial, personal, and activity records;

2. Maintenance of buildings, grounds, and
equipment.

f. Assisting with financial questions that are
not of sufficient complexity to require
referral to an outside auditor.

g. Advising in evaluation of new applicants
for membership.

[56 FR 2252, Jan. 22, 1991]

EXHIBIT H—LIMITED EQUITY AGREEMENT

Limited Equity Agreement

This Agreement, dated llllll, by and
between llllll (hereinafter ‘‘referred to
as the ‘‘Cooperative’’), a corporation having
its principal office and place of business at
llllll and Farmers Home Administra-
tion or its successor agency under Public
Law 103–354, United States Department of
Agriculture (hereinafter referred to as
FmHA).

Witnesseth Whereas

The purpose of the cooperative is to own
and operate cooperative housing on behalf of
its members, and the cooperative has applied
to FmHA or its successor agency under Pub-
lic Law 103–354 for mortgage financing as au-
thorized under Section 515 of the Housing
Act of 1949, as amended.

The purpose of FmHA or its successor
agency under Public Law 103–354 is to pro-
vide long term housing financing for very-

low, low-, and moderate-income persons and
households, although initially eligible coop-
erative members may remain in occupancy
after exceeding the income limit established
for moderate income.

The additional purpose of FmHA or its suc-
cessor agency under Public Law 103–354 is to
maintain the availability of units financed
by FmHA or its successor agency under Pub-
lic Law 103–354 for very-low, low-, and mod-
erate-income persons for as long as possible
up to the 50-year maximum life of the loan.

As a means for implementing and carrying
out these purposes, the cooperative pledges
to FmHA or its successor agency under Pub-
lic Law 103–354 that:

(a) Equity accumulated by the cooperative,
other than through the appreciation in value
of real estate, furnishings, and equipment of
the cooperative, will be assigned on the co-
operative’s books equally to members at the
end of its fiscal year and in accordance with
the IRS ruling concerning patronage capital.

(b) The members will be notified, in writ-
ing, of the amount assigned to his or her pa-
tronage account each year after the assign-
ment has been made.

(c) The officers, board of directors, and
members of the cooperative may not act to
dissolve the cooperative for the purpose of
distributing equity, or for other reasons, ex-
cept as necessary due to default or other cir-
cumstances beyond the cooperative’s con-
trol, and

(d) Should it become necessary to dissolve
the cooperative, all property and assets of
the cooperative will be transferred to an-
other nonprofit or such other municipal or-
ganization and be maintained for the same
purposes for which it was started.

(e) Only membership fees and money ac-
crued in the member’s patronage capital ac-
counts will be distributed to the members
and represents the entire equity payment to
which the members are entitled. The cooper-
ative reserves the right to withdraw from
the equity payment or membership fee any
amount due the cooperative through mem-
ber’s delinquency in payment of occupancy
charge or through damage to the premises.

In witness thereof, the parties hereto have
caused this agreement to be signed and
sealed the day and year first above written.

————————————————————————
(Cooperative)

————————————————————————
(Witness)

By:llllll (Seal)
(Member)

This agreement will be filed with the mem-
ber’s record.

[56 FR 2252, Jan. 22, 1991]
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EXHIBIT I—SUBSCRIPTION AGREEMENT

Subscription Agreement

Dwelling Unit No. llllll

Date llllll

1. Subscription Amount:
(a) I/We llllll, a legal resident(s) of

llllll, hereinafter called ‘‘Subscriber,’’
hereby subscribe for membership in
llllll, a cooperative housing corpora-
tion hereinafter called the ‘‘Cooperative,’’
and hereby subscribe to a Membership Cer-
tificate in said Cooperative having a par
value of $llllll.

(b) Subscriber hereby agrees to pay for the
Membership Certificate, also referred to as
Membership Fee, as follows:

(1) $llllll upon signing this Agree-
ment.

(2) $llllll in monthly payments of
llllll payable over llllll con-
secutive months (not to exceed 12 months).

2. Ratification of Other Provisions. Sub-
scriber has read and agrees to be bound by
all provisions of the articles of incorpora-
tion, bylaws, and occupancy agreement, cop-
ies of which are attached hereto and receipt
of which is hereby acknowledged, and agrees
to be bound by requirements of the Farmers
Home Administration (FmHA) or its succes-
sor agency under Public Law 103–354 as long
as it remains mortgagee.

3. Priority of mortgage lien. This agreement
and all rights hereunder are and at all times
shall be subject and subordinate to the lien
of the mortgage and accompanying docu-
ments to be executed by the Cooperative to
FmHA or its successor agency under Public
Law 103–354 and to any and all modifications,
extensions, and renewals thereof; and to any
mortgage or deed of trust which may at any
time hereafter be placed on the property of
the Cooperative or any part thereof.

4. Occupancy agreement. Subscriber, if ap-
proved for membership, will be entitled to
occupancy of the above numbered dwelling
unit under provisions of the above-men-
tioned occupancy agreement. Estimated ini-
tial charge per month for said unit will be
established prior to signing the occupancy
agreement. Future charges will be based on
family income, as provided for in the occu-
pancy agreement. I/We agree to execute the
occupancy agreement on demand and to
comply with all the terms thereof.

5. Cancellation rights. (a) The Cooperative
reserves the right at any time before it has
notified the Subscriber of his/her accept-
ability for membership, for reasons deemed
sufficient by the Cooperative, and approved
by FmHA or its successor agency under Pub-
lic Law 103–354, to return the amount paid by
the Subscriber under this Agreement. In the
event the Subscriber shall have died prior to
becoming a member, the Cooperative re-
serves the right to return the amount paid

by the Subscriber under this Agreement to
the Subscriber’s estate or legal representa-
tive, and thereupon all rights of the Sub-
scriber shall cease and terminate without
further liability on the part of the Coopera-
tive.

(b) It is understood that the Subscriber’s
credit is subject to approval by FmHA or its
successor agency under Public Law 103–354,
and that said Subscriber’s total household
income must not exceed any limitations for
initial occupancy established by FmHA or
its successor agency under Public Law 103–
354. In the event FmHA or its successor agen-
cy under Public Law 103–354 determines that
the Subscriber does not meet FmHA or its
successor agency under Public Law 103–354
credit, income limitation, or other eligi-
bility requirements for participation in this
project, the Cooperative shall return to Sub-
scriber the sums paid hereunder. In the event
FmHA or its successor agency under Public
Law 103–354 determines that the necessary
loan to finance the Cooperative housing
project cannot be made or insured by FmHA
or its successor agency under Public Law
103–354, or the Cooperative withdraws its ap-
plication for such loan, the Cooperative shall
return to Subscriber all sums paid by Sub-
scriber hereunder. Upon either determina-
tion by FmHA or its successor agency under
Public Law 103–354 and the return of the
sums to Subscriber as provided in this para-
graph (b), this agreement shall become null
and void and all rights and liabilities here-
under of the parties shall cease and termi-
nate.

(c) If the Subscriber within five (5) days
after the execution of this subscription
agreement, notifies the Cooperative in writ-
ing that he wishes to withdraw from the
agreement, the amounts paid by the Sub-
scriber under this agreement will be re-
turned to the Subscriber and thereupon all
rights and liabilities of the Subscriber here-
under shall cease and terminate. If, at the
end of the five-day period, the Subscriber has
not exercised this right to withdraw, the
right will be terminated. If FmHA or its suc-
cessor agency under Public Law 103–354 de-
termines that membership has not been
achieved to the extent required by FmHA or
its successor agency under Public Law 103–
354, the Subscriber will again have the right
to withdraw within a five-day period.

(d) If the Subscriber defaults in any obliga-
tion under this Agreement, and such default
continues for fifteen (15) days after notice
sent by registered mail by the Cooperative to
the Subscriber at the address given below,
then at the option of the Cooperative, the
Subscriber shall lose any and all rights
under this agreement. Any amount paid to-
ward this subscription price at the option of
the Cooperative may be retained by the Co-
operative as liquidated damages or be re-
turned, less the Subscriber’s proportionate
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1 The termination date to be inserted
should be three years from the date of the
occupancy agreement. (These terms may be
for periods longer than 3 years if mutually
agreeable to the member and to the coopera-
tive.)

share of expenses incurred by the Coopera-
tive as determined solely by the Cooperative.
The Cooperative may, at its option, release
the obligations of the Subscriber under this
agreement in the event the Subscriber se-
cures an assignee of this agreement who as-
sumes the obligations herein contained and
is satisfactory to the Cooperative and FmHA
or its successor agency under Public Law
103–354 while mortgagee. This Agreement is
not otherwise assignable.

6. Oral Representation Not to be Relied Upon.
This agreement will supersede any prior un-
derstandings and agreements and constitutes
the entire agreement between the Subscriber
and the Cooperative, and no oral representa-
tion or statements shall be considered a part
hereof.

Witness:

————————————————————————
Subscriber

————————————————————————

————————————————————————
Subscriber

————————————————————————
Address

————————————————————————
————————————————————————

Telephone

[56 FR 2253, Jan. 22, 1991]

EXHIBIT J—OCCUPANCY AGREEMENT

Occupancy Agreement

This Agreement, dated lllll, by and
between lllll (hereinafter referred to as
the ‘‘Cooperative’’), at lllll and
lllll (hereinafter referred to as ‘‘Mem-
ber’’).

Witnesseth: Whereas:
The purpose of the Cooperative is to ac-

quire, own, and operate a cooperative hous-
ing project and its members shall have the
right to occupy its dwelling units under the
terms and conditions set forth in this agree-
ment:

Member is the owner and holder of a cer-
tificate of membership of the Cooperative
and intends to occupy a dwelling unit in the
project as permanent residence; and

Member has certified to the accuracy of
the statements in Member’s application and
agrees and understands that household in-
come and other eligibility requirements are
substantial and material requirements of his
initial and continuing occupancy.

To Have and To Hold dewelling unit Num-
ber lllll on the terms and conditions
set forth in this agreement, in the corporate
charter, bylaws, and any other rules and reg-
ulations of the Cooperative. The term of this
agreement shall be for a three-year period

ending on lllll, 19 ll,1 renewable for
successive three-year periods under the con-
ditions provided for in this Agreement.

Article 1. Occupancy Charges

Section 1.01. Commencing at the time indi-
cated in ARTICLE 2, the Member agrees to
pay to the Cooperative a monthly sum re-
ferred to as the ‘‘Occupancy Charge.’’ This
amount will be equal to one-twelfth of the
Member’s proportionate share of the total
amount required by the Cooperative, as esti-
mated by its board of directors, to meet its
annual expenses and the requirements of the
FmHA or its successor agency under Public
Law 103–354 loan. These inlcude but are not
limited to, the following items:

(a) Project operating expenses and cost of
services furnished.

(b) Necessary management reserve and ad-
ministrative costs.

(c) Taxes and assessments levied against
the project or the Cooperative which it is re-
quired to pay.

(d) Fire and extended coverage insurance
on the project and any other insurance
which the Cooperative may require.

(e) The cost of furnishing any water, elec-
tricity, heat, gas, garbage and trash collec-
tion, and other utilities, if furnished by the
Cooperative.

(f) Payments to other reserves set up by
the board of directors.

(g) Estimated costs of repairs, mainte-
nance, and replacements of project property
to be made by the Cooperative.

(h) The amount of principal, interest, and
any other required payments on any indebt-
edness of the Cooperative, including any loan
made or insured by the Farmers Home Ad-
ministration (FmHA) or its successor agency
under Public Law 103–354, United States De-
partment of Agriculture.

(i) Any other expenses of the Cooperative
approved by the board of directors and by
FmHA or its successor agency under Public
Law 103–354, while mortgagee, including op-
erating deficiencies, if any, for prior periods.

Section 1.02. The board of directors shall de-
termine the amount of the occupancy
charges annually, but may do so at more fre-
quent intervals should circumstances so re-
quire. No Member shall be charged with
more than the appropriate share determined
by the board of directors. That amount of
the occupancy charge required for payment
on the principal of mortgage of the Coopera-
tive or any other capital expenditures shall
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be credited upon the books of the Coopera-
tive as a capital contribution by the Mem-
bers. Until further notice from the Coopera-
tive, the monthly charge for the above-men-
tioned dwelling unit shall be $lll.

Article 2. When Payment of Occupancy Charges
To Commence

Section 2.01. After thirty days’ notice by
the Cooperative that the dwelling unit is
available for occupancy, or upon acceptance
of occupancy, whichever is earlier, Member
shall make a payment for occupancy charge
covering the unexpired balance of the month.
Thereafter, Member shall pay occupancy
charge in advance on the first day of each
month. Dates of payments may be changed
by mutual agreement of the Cooperative and
FmHA or its successor agency under Public
Law 103–354.

Section 2.02. The Member agrees to furnish
to the Cooperative, each year, a certificate
of income on which the Member’s occupancy
charge will be determined.

Article 3. Patronage Refunds

Section 3.01. The Board shall, on the books
of the Cooperative, assign to Member in ac-
cordance with the IRS ruling concerning pa-
tronage capital, a porportionate share of
money collected in excess of the amount
needed for Cooperative expenses, including
reserves designated as management reserve,
and Members will be notified of the amount
assigned each year.

Article 4. Member’s Option To Renew

Section 4.01. It is agreed that the term of
occupancy shall be renewed for further peri-
ods of three years from the expiration of the
initial term (or for the term mutually agreed
to by the member and the Cooperative). Such
renewals shall be based upon the same agree-
ments as contained in this agreement unless:
(1) Notice of Member’s decision not to renew
is given to the Cooperative in writing at
least 4 months prior to expiration of the cur-
rent terms, and (2) Member, before expira-
tion of said term, shall (a) endorse member-
ship certificate for transfer to Cooperative
and deposits same with the Cooperative, (b)
meet all obligations and pay all amounts due
under this Agreement before said expiration,
and (c) vacate and leave the premises in good
state of repair. Upon compliance with fore-
going provisions (1) and (2), Member shall
have no further liability under this agree-
ment. If extenuating circumstances warrant,
the Member’s four-month notification of in-
tention to vacate may be modified appro-
priately. The Member will be entitled to the
patronage capital which has accrued and
been assigned during the term of this agree-
ment provided that provisions (1) and (2)
have been met.

Article 5. Premises to Be Used for Residential
Purposes Only

Section 5.01. Member shall occupy the
dwelling unit covered by this agreement as a
private dwelling unit for the Member and/or
immediate household and for no other pur-
pose. The Member shall have use of all com-
mon community property and facilities of
the project so long as Member continues to
own a membership certificate of the Cooper-
ative, occupies the assigned dwelling unit,
and abides by the terms of this Agreement.
Any sublessee of the Member , if approved
pursuant of Article 7 hereof, may enjoy the
rights to which Member is entitled under
this Article 5, except that the sublessee will
have no voting rights in the affairs of the Co-
operative.

Section 5.02. Member shall not permit or
suffer anything to be done or be kept upon
said premises which will increase the rate of
insurance on the building, or on its contents.
Member will not obstruct or interfere with
the rights of other occupants, or annoy them
by unreasonable noises or otherwise permit
any nuisance on the premises, or allow any
illegal act to be committed. Member shall
comply with all the requirements of the
Board of Health and of all other govern-
mental authorities with respect to the said
premises. If, by reason of the occupancy or
use of these premises by Member, the rate of
insurance on the building is increased, Mem-
ber shall become personally liable for the ad-
ditional insurance premiums.

Article 6. Member’s Right to Peaceable
Possession

Section 6.01. In return for Member’s contin-
ued fulfillment of the terms and conditions
of this agreement, the Cooperative agrees
that the Member may at all times while this
agreement remains in effect, have and enjoy
for the Member’s sole use and benefit the
dwelling unit and community facilities here-
inabove described.

Article 7. No Subletting Without Consent of
Corporation

Section 7.01. This agreement shall not be
assigned nor Member’s dwelling unit sublet
without the written consent of the Coopera-
tive and FmHA or its successor agency under
Public Law 103–354, while mortgagee. Under
this agreement the Member shall be liable
for the conduct of the sublessee. Any unau-
thorized subleasing shall, at the option of
the cooperative and of FmHA or its succes-
sor agency under Public Law 103–354, while
mortgagee, result in termination and forfeit-
ure of Member’s rights under this occupancy
agreement.

Article 8. Transfers

Section 8.01. Neither this agreement nor
Member’s right of occupancy shall be
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transferrable or assignable except as pro-
vided in the bylaws of the Cooperative for
the transfer of membership.

Article 9. Management, Taxes, and Insurance

Section 9.01. The Cooperative shall provide
necessary management, operation, and ad-
ministration of the project; pay or provide
for the payment of all taxes or assessments
levied against the project; procure and pay
or provide for the payment of fire insurance
and extended coverage, and other insurance
as the Cooperative may deem advisable on
property in the project. The Cooperative will
not, however, provide insurance on Member’s
personal property.

Article 10. Utilities

Section 10.01. The Cooperative shall arrange
for utilities (water, electricity, heat, and
gas) for common areas of the structure(s) in
amounts which it deems reasonable and in
conformance with Exhibit A–6 to subpart E
of part 1944 (Strike out any of the foregoing
items in this Article which are not applica-
ble.) Each unit will be separately metered
and Member shall pay directly to the sup-
plier for the utilities billed to Member.

Article 11. Repairs

Section 11.01. By Member. Member agrees to
repair and maintain Member’s dwelling unit
at own expense as follows:

(a) Any repairs or maintenance neces-
sitated by Members’s own negligence or mis-
use;

(b) Any redecoration of own dwelling unit
authorized, done or contracted for by Mem-
ber;

(c) Any repairs, maintenance, or replace-
ments required on the following items: (In-
sert the items desired, subject to FmHA or
its successor agency under Public Law 103–
354 approval.)

Section 11.02. By cooperative. The Coopera-
tive shall provide and pay for all necessary
repairs, maintenance, and replacements ex-
cept as specified in § 11.01. Member agrees to
the right of the officers of the Cooperative to
authorize entrance to Member’s dwelling
unit in order to complete necessary repairs,
maintenance, and replacements and to au-
thorize entrance for such purposes by em-
ployees of any contractor, utility company,
municipal agency, or others at any reason-
able hour of the day, and upon reasonable
notice. In the event of emergency, the unit
may be entered at any time. Notification of
entry will be left for the member by the per-
son performing the maintenance or repair.

Section 11.03. Right of cooperative to make
repairs at member’s expense. In case Member
shall fail to effect and pay for the repairs,
maintenance, or replacement specified in
§ 11.01, in a manner satisfactory to the Coop-
erative, the board may do so and add the

cost of repairs to Member’s next month’s oc-
cupancy charge payment.

Article 12. Alterations and Additions

Section 12.01. The Member shall not, with-
out the written consent of the Cooperative
make any structural alterations in the prem-
ises or in the water, gas or steampipes, elec-
trical conduits, plumbing or other fixtures
connected therewith, or remove any addi-
tions, improvements, or fixtures from the
premises.

Section 12.02. If Member for any reason
ceases to be an occupant of the premises,
Member shall surrender to the Cooperative
possession thereof, including any alter-
ations, additions, fixtures, and improve-
ments.

Section 12.03. Member shall not, without
the prior written consent of the Cooperative
install or use in dwelling unit any air condi-
tioning equipment, electric heater, or power
tools. Member agrees that the Cooperative or
FmHA or its successor agency under Public
Law 103–354, while mortgagee, may require
the prompt removal of any such equipment
at any time, and that failure to remove such
equipment upon request shall constitute a
default within the meaning of Article 13 of
this agreement.

Article 13. Definition of Default by Member and
Effect Thereof

Section 13.01. If, at any time after the hap-
pening of any event specified in clauses (a)
through (k), below, the Cooperative gives to
Member a 30-day notice of expiration, this
agreement and all Member’s rights under
this agreement will expire on the date speci-
fied in such notice. In the meantime the de-
fault may be cured in a manner deemed sat-
isfactory by the Cooperative. After 10 days
following such expiration of Member’s
rights, the Cooperative may reenter the
dwelling unit and remove all persons and
personal property therefrom, by any means
available to it by law, and may repossess the
dwelling unit in its former state as if this
agreement had not been made.

(a) If, during the term of this agreement,
Member ceases to be the owner and legal
holder of a membership of the Cooperative.

(b) If Member attempts to transfer or as-
sign this agreement in a manner inconsist-
ent with the provisions of the bylaws.

(c) If, during continuance of this agree-
ment, Member is declared bankrupt under
the laws of the United States so as to be re-
leased from any debt or obligation to the Co-
operative or to interfere with his full exer-
cise of his rights as Member and occupant.

(d) If, during continuance of this agree-
ment, a receiver of Member’s property is ap-
pointed under the laws of the United States
or of any State.
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(e) If, during continuance of this agree-
ment, Member shall make a general assign-
ment for the benefit of creditors.

(f) If, during continuance of this agree-
ment, any of the membership rights in the
Cooperative owned by Member are duly lev-
ied upon and sold under the process of any
court.

(g) If Member fails to effect and/or pay for
repairs and maintenance as provided for in
Article 11.

(h) If Member fails to pay any sum due pur-
suant to Article 1.

(i) If default occurs with respect to any ob-
ligation of Member under this agreement.

(j) If, during the term of this agreement,
Member fails to comply promptly with all
requests by the Cooperative for information
and certifications concerning the total cur-
rent income of Member and Member’s house-
hold or any other eligibility requirements
for membership or occupancy.

(k) If, during the term of this agreement,
limitations for continued occupancy are es-
tablished from time to time by the FmHA or
its successor agency under Public Law 103–
354 and are exceeded.

Section 13.02. Member hereby expressly
waives any and all right to reenter the dwell-
ing if the eviction is by judgment of any
court or judge. The words ‘‘enter,’’ ‘‘reen-
ter,’’ or ‘‘reentry’’ as used in this agreement
are not restricted to their technical legal
meaning. In the event of a breach by Member
of the terms of this agreement, the Coopera-
tive shall have the right of injunction and
the right to invoke any remedy allowed at
law or in equity, as if reentry, summary pro-
ceedings, and other remedies were not pro-
vided for.

Section 13.03. Failure by the Cooperative to
avail itself of any remedy given under this
agreement shall not waive or destroy any
right of the Cooperative to avail itself of
remedies for any similar or other breach or
default by Member.

Section 13.04. Notice by the Cooperative
under any of the conditions described in sec-
tion 13 shall be in writing. The cooperative
shall not evict any member except by judi-
cial action pursuant to State or local law
and in accordance with the requirements of
subpart C of part 1930 of this chapter.

Article 14. Member To Comply With All
Corporate Regulations

Section 14.01. Member agrees to preserve
and promote the cooperative ownership prin-
ciples on which the Cooperative has been
founded and to abide by the charter, bylaws,
rules and regulations of the Cooperative, and
amendments. The Member agrees to make
diligent effort in performing duties and ac-
cepting responsibilities either through vol-
unteering or by assignment from the board
of directors. By acts of cooperation with
other members, Member will strive to bring

about and maintain a high standard in home
and community conditions. The Cooperative
agrees to deliver to Member its rules and
regulations and/or to distribute them in such
other manner as to constitute adequate no-
tice.

Article 15. Effect of Fire Loss on Interests of
Member

Section 15.01. In the event of loss or damage
by fire or other casualty to Member’s dwell-
ing unit without fault or negligence of Mem-
ber, the Cooperative shall determine (1)
Whether to restore the damaged premises
and, if not to restore (2) the amount to be
paid to Member to redeem membership and
for reimbursement for any loss sustained by
the Member.

Section 15.02. If, under such circumstances,
the Cooperative decides to restore the prem-
ises, occupancy charges shall stop wholly or
partially, as determined by the Cooperative,
until the premises have been restored. If, on
the other hand, the cooperative decides not
to restore the premises, the occupancy
charges shall cease from the date of such loss
or damage.

Article 16. Inspection of Dwelling Unit

Section 16.01. Member agrees that the rep-
resentatives of any mortgage holding a
mortgage on the property of the Cooperative,
the officers of the Cooperative, or authorized
representative of the Cooperative shall have
the right to enter the dwelling unit of Mem-
ber and make inspections and, with the ap-
proval of the Cooperative, the employees of
any contractor, utility company, municipal
agency, or others shall have the right to
enter the dwelling unit of Member and make
inspections at any reasonable hour of the
day, upon reasonable notice, and at any time
in the event of emergency.

Article 17. Subordination Clause

Section 17.01. The Cooperative housing
project of which Member’s dwelling unit is a
part is planned to be constructed by the Co-
operative with the assistance of a loan to the
Cooperative made or insured by the FmHA
or its successor agency under Public Law
103–354. Therefore, this agreement and all
rights, privileges, and benefits hereunder
shall be at all times subject and subordinate
to a first mortgage lien or any documents
executed by the Cooperative to secure its ob-
ligations to FmHA or its successor agency
under Public Law 103–354 and to any exten-
sions and removals and to any security in-
strument which may be made in replacement
thereof or at any time hereafter be placed on
the property of the corporation. Member
hereby agrees to execute, at the Coopera-
tive’s request and expense, any instrument
which the Cooperative or any lender or mort-
gagee may deem necessary or desirable to
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subordinate this Agreement to any such se-
curity instrument. Member hereby appoints
the Cooperative and each and every officer
thereof, and any future officer, as irrev-
ocable attorney-in-fact during the term of
the agreement to execute any such instru-
ment on behalf of Member.

Article 18. Late Charges and Other Costs in
Case of Default

Section 18.01. In addition to all other sums
due or to become due under this agreement,
Member shall pay to the Cooperative a late
charge, not to exceed $10.00, at any time pay-
ment of occupancy charges, or part thereof,
is more than 10 days late. This late fee may
be waived, depending on the circumstances
and at the discretion of the board.

Section 18.02. If, because of default by Mem-
ber under any obligation in this agreement,
the Cooperative obtains the services of an at-
torney, Member shall pay to the Cooperative
all costs and fees involved, including reason-
able attorney’s fees and the costs of any re-
sulting law suit, if such an action becomes
necessary.

Article 19. Notices

Section 19.01. Whenever any bylaw of Coop-
erative, any law, or this agreement requires
notice to be given to either party, any notice
or demand by the Cooperative to Member
shall be considered to have been duly given if
the same is delivered to Member at Mem-
ber’s unit or to Member’s last known ad-
dress. Any notice or demand by Member to
the Cooperative shall be considered to have
been duly given if delivered to an officer of
the Cooperative. Such notice may also be
given by depositing same in the United
States mails addressed to Member as shown
on the books of the Cooperative, or to the
president of the cooperative, as the case may
be, and the time of mailing shall be the time
of giving such notice.

Article 20. Oral Representation Not Binding

Section 20.01. No representation other than
those contained in this Agreement and in the
charter and the bylaws of the Cooperative
shall be binding upon the Cooperative.

In Witness Whereof, the parties hereto
have caused this agreement to be signed and
sealed the day and year first above written.

————————————————————————
Cooperative

By:L llllll(Seal)

————————————————————————
Member

To Be Duly Acknowledged

[56 FR 2253, Jan. 22, 1991]

Subpart F—Congregate Housing
Services Program

SOURCE: 61 FR 42943, 42949, Aug. 19, 1996, un-
less otherwise noted.

§ 1944.251 Purpose.
The requirements of this subpart

augment the requirements of section
802 of the National Affordable Housing
Act of 1990 (approved November 28,
1990, Public Law 101–625) (42 U.S.C.
8011), (hereinafter, section 802), as
amended by the Housing and Commu-
nity Development Act of 1992 (Public
Law 102–550, approved October 28, 1992),
which authorizes the Congregate Hous-
ing Services Program (hereinafter,
CHSP or Program).

§ 1944.252 Definitions.
In addition to the definitions in sec-

tion 802(k), the following definitions
apply to CHSP:

Activity of Daily Living (ADL) means
an activity regularly necessary for per-
sonal care.

(1) The minimum requirements of
ADLs include:

(i) Eating (may need assistance with
cooking, preparing or serving food, but
must be able to feed self);

(ii) Dressing (must be able to dress
self, but may need occasional assist-
ance);

(iii) Bathing (may need assistance in
getting in and out of the shower or tub,
but must be able to wash self);

(iv) Grooming (may need assistance
in washing hair, but must be able to
take care of personal appearance);

(v) Getting in and out of bed and
chairs, walking, going outdoors, using
the toilet; and

(vi) Household management activi-
ties (may need assistance in doing
housework, grocery shopping or laun-
dry, or getting to and from one loca-
tion to another for activities such as
going to the doctor and shopping, but
must be mobile. The mobility require-
ment does not exclude persons in
wheelchairs or those requiring mobil-
ity devices.)

(2) Each of the Activities of Daily
Living noted in paragraph (1) of this
definition includes a requirement that
a person must be able to perform at a
specified minimal level (e.g., to satisfy
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the eating ADL, the person must be
able to feed himself or herself). The de-
termination of whether a person meets
this minimal level of performance
must include consideration of those
services that will be performed by a
person’s spouse, relatives or other at-
tendants to be provided by the individ-
ual. For example, if a person requires
assistance with cooking, preparing or
serving food plus assistance in feeding
himself or herself, the individual would
meet the minimal performance level
and thus satisfy the eating ADL, if a
spouse, relative or attendant provides
assistance with feeding the person.
Should such assistance become un-
available at any time, the owner is not
obligated at any time to provide indi-
vidualized services beyond those of-
fered to the resident population in gen-
eral. The Activities of Daily Living
analysis is relevant only with regard to
determination of a person’s eligibility
to receive supportive services paid for by
CHSP and is not a determination of eli-
gibility for occupancy;

Adjusted income means adjusted in-
come as defined in 24 CFR parts 813 or
913.

Applicant means a State, Indian
tribe, unit of general local government,
public housing authority (PHA), Indian
housing authority (IHA) or local non-
profit housing sponsor. A State, Indian
tribe, or unit of general local govern-
ment may apply on behalf of a local
nonprofit housing sponsor or a for-prof-
it owner of eligible housing for the el-
derly.

Area agency on aging means the single
agency designated by the State Agency
on Aging to administer the program
described in Title III of the Older
Americans Act of 1965 (45 CFR chapter
13).

Assistant Secretary means the HUD
Assistant Secretary for Housing-Fed-
eral Housing Commissioner or the HUD
Assistant Secretary for Public and In-
dian Housing.

Case management means implement-
ing the processes of: establishing link-
ages with appropriate agencies and
service providers in the general com-
munity in order to tailor the needed
services to the program participant;
linking program participants to provid-
ers of services that the participant

needs; making decisions about the way
resources are allocated to an individual
on the basis of needs; developing and
monitoring of case plans in coordina-
tion with a formal assessment of serv-
ices needed; and educating participants
on issues, including, but not limited to,
supportive service availability, appli-
cation procedures and client rights.

Eligible housing for the elderly means
any eligible project including any
building within a mixed-use project
that was designated for occupancy by
elderly persons, or persons with dis-
abilities at its inception or, although
not so designated, for which the eligi-
ble owner or grantee gives preference
in tenant selection (with HUD ap-
proval) for all units in the eligible
project (or for a building within an eli-
gible mixed-use project) to eligible el-
derly persons, persons with disabilities,
or temporarily disabled individuals.
For purposes of this subpart, this term
does not include projects assisted
under the Low-Rent Housing Home-
ownership Opportunity program (Turn-
key III (24 CFR part 905, subpart G)).

Eligible owner means an owner of an
eligible housing project.

Excess residual receipts mean residual
receipts of more than $500 per unit in
the project which are available and not
committed to other uses at the time of
application to HUD for CHSP. Such re-
ceipts may be used as matching funds
and may be spent down to a minimum
of $500/unit.

For-profit owner of eligible housing for
the elderly means an owner of an eligi-
ble housing project in which some part
of the project’s earnings lawfully inure
to the benefit of any private share-
holder or individual.

Grantee or Grant recipient means the
recipient of funding under CHSP.
Grantees under this Program may be
states, units of general local govern-
ment, Indian tribes, PHAs, IHAs, and
local nonprofit housing sponsors.

Local nonprofit housing sponsor means
an owner or borrower of eligible hous-
ing for the elderly; no part of the net
earnings of the owning organization
shall lawfully inure to the benefit of
any shareholder or individual.
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Nonprofit includes a public housing
agency as that term is defined in sec-
tion 3(b)(6) of the United States Hous-
ing Act of 1937.

Person with disabilities means a house-
hold composed of one or more persons,
at least one of whom is an adult who
has a disability.

(1) A person shall be considered to
have a disability if such person is de-
termined under regulations issued by
the Secretary to have a physical, men-
tal, or emotional impairment which:

(i) Is expected to be of long-continued
and indefinite duration;

(ii) Substantially impedes his or her
ability to live independently; and

(iii) Is of such a nature that the per-
son’s ability could be improved by
more suitable housing conditions.

(2) A person shall also be considered
to have a disability if the person has a
developmental disability as defined in
section 102(5) of the Developmental
Disabilities Assistance and Bill of
Rights Act (42 U.S.C. 6001–7). Notwith-
standing the preceding provisions of
this paragraph, the terms ‘‘person with
disabilities’’ or ‘‘temporarily disabled’’
include two or more persons with dis-
abilities living together, one or more
such persons living with another per-
son who is determined (under regula-
tions prescribed by the Secretary of
HUD) to be essential to their care or
well-being, and the surviving member
or members of any household where at
least one or more persons was an adult
with a disability who was living, in a
unit assisted under this section, with
the deceased member of the household
at the time of his or her death.

Program participant (participant)
means any project resident as defined
in section 802(e)(1) who is formally ac-
cepted into CHSP, receives CHSP serv-
ices, and resides in the eligible housing
project served by CHSP grant.

Qualifying supportive services means
those services described in section
802(k)(16). Under this Program,
‘‘health-related services’’ mean non-
medical supervision, wellness pro-
grams, preventive health screening,
monitoring of medication consistent
with state law, and non-medical com-
ponents of adult day care. The Sec-
retary concerned may also approve
other requested supportive services es-

sential for achieving and maintaining
independent living.

Rural Housing Service (RHS) means a
credit agency for rural housing and
rural development in the U.S. Depart-
ment of Agriculture (USDA).

Secretary concerned means (1) The
Secretary of Housing and Urban Devel-
opment, with respect to eligible feder-
ally assisted housing administered by
HUD; and

(2) The Secretary of Agriculture with
reference to programs administered by
the Administrator of the Rural Hous-
ing Service.

Service coordinator means CHSP staff
person responsible for coordinating
Program services as described in sec-
tion 1944.130.

Service provider means a person or or-
ganization licensed or otherwise ap-
proved in writing by a State or local
agency (e.g., Department of Health, De-
partment of Human Services or Wel-
fare) to provide supportive services.

State agency means the State or an
agency or instrumentality of the State.

State agency on aging means the sin-
gle agency designated by the Governor
to administer the program described in
Title III of the Older Americans Act of
1965 (See 45 CFR part 13).

§ 1944.253 Notice of funding availabil-
ity, application process and selec-
tion.

(a) Notice of funding availability. A No-
tice of Funding Availability (NOFA)
will be published periodically in the
FEDERAL REGISTER by the Secretary
concerned containing the amounts of
funds available, allocation or distribu-
tion of funds available among eligible
applicant groups, where to obtain and
submit applications, the deadline for
submissions, and further explanation of
the selection criteria, review and selec-
tion process. The Secretary concerned
will designate the maximum allowable
size for grants.

(b) Selection criteria are set forth in
section 802(h)(1) and shall include addi-
tional criteria specified by the Sec-
retary concerned.
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§ 1944.254 Program costs.

(a) Allowable costs. (1) Allowable costs
for direct provision of supportive serv-
ices includes the provision of support-
ive services and others approved by the
Secretary concerned for:

(i) Direct hiring of staff, including a
service coordinator;

(ii) Supportive service contracts with
third parties;

(iii) Equipment and supplies (includ-
ing food) necessary to provide services;

(iv) Operational costs of a transpor-
tation service (e.g., mileage, insurance,
gasoline and maintenance, driver
wages, taxi or bus vouchers);

(v) Purchase or leasing of vehicles;
(vi) Direct and indirect administra-

tive expenses for administrative costs
such as annual fiscal review and audit,
telephones, postage, travel, profes-
sional education, furniture and equip-
ment, and costs associated with self
evaluation or assessment (not to ex-
ceed one percent of the total budget for
the activities approved); and

(vii) States, Indian tribes and units
of general local government with more
than one project included in the grant
may receive up to 1% of the total cost
of the grant for monitoring the
projects.

(2) Allowable costs shall be reason-
able, necessary and recognized as ex-
penditures in compliance with OMB
Cost Policies, i.e., OMB Circular A–87,
24 CFR 85.36, and OMB Circular A–128.

(b) Nonallowable costs. (1) CHSP funds
may not be used to cover expenses re-
lated to any grantee program, service,
or activity existing at the time of ap-
plication to CHSP.

(2) Examples of nonallowable costs
under the program are:

(i) Capital funding (such as purchase
of buildings, related facilities or land
and certain major kitchen items such
as stoves, refrigerators, freezers, dish-
washers, trash compactors or sinks);

(ii) Administrative costs that rep-
resent a non-proportional share of
costs charged to the Congregate Hous-
ing Services Program for rent or lease,
utilities, staff time;

(iii) Cost of supportive services other
than those approved by the Secretary
concerned;

(iv) Modernization, renovation or
new construction of a building or facil-
ity, including kitchens;

(v) Any costs related to the develop-
ment of the application and plan of op-
erations before the effective date of
CHSP grant award;

(vi) Emergency medical services and
ongoing and regular care from doctors
and nurses, including but not limited
to administering medication, purchase
of medical supplies, equipment and
medications, overnight nursing serv-
ices, and other institutional forms of
service, care or support;

(vii) Occupational therapy and voca-
tional rehabilitation services; or

(viii) Other items defined as unallow-
able costs elsewhere in this subpart, in
CHSP grant agreement, and OMB Cir-
cular A–87 or 122.

(c) Administrative cost limitation.
Grantees are subject to the limitation
in section 802(j)(4).

§ 1944.255 Eligible supportive services.
(a) Supportive services or funding for

such services may be provided by state,
local, public or private providers and
CHSP funds. A CHSP under this sec-
tion shall provide meal and other
qualifying services for program partici-
pants (and other residents and non-
residents, as described in § 1944.125(a))
that are coordinated on site.

(b) Qualifying supportive services are
those listed in section 802(k)(16) and in
section 1944.105.

(c) Meal services shall meet the fol-
lowing guidelines:

(1) Type of service. At least one meal
a day must be served in a group setting
for some or all of the participants; if
more than one meal a day is provided,
a combination of a group setting and
carry-out meals may be utilized.

(2) Hot meals. At least one meal a day
must be hot. A hot meal for the pur-
pose of this program is one in which
the principal food item is hot at the
time of serving.

(3) Special menus. Grantees shall pro-
vide special menus as necessary for
meeting the dietary needs arising from
the health requirements of conditions
such as diabetes and hypertension.
Grantees should attempt to meet the
dietary needs of varying religious and
ethnic backgrounds.
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(4) Meal service standards. Grantees
shall plan for and provide meals which
are wholesome, nutritious, and each of
which meets a minimum of one-third of
the minimum daily dietary allowances
as established by the Food and Nutri-
tion Board of the National Academy of
Sciences-National Research Council (or
State or local standards, if these stand-
ards are higher). Grantees must have
an annual certification, prepared and
signed by a registered dietitian, which
states that each meal provided under
CHSP meets the minimum daily die-
tary allowances.

(5) Food stamps and agricultural com-
modities. In providing meal services
grantees must apply for and use food
stamps and agricultural commodities
as set forth in section 802(d)(2)(A).

(6) Preference for nutrition providers: In
contracting for or otherwise providing
for meal services grantees must follow
the requirements of section
802(d)(2)(B). These requirements do not
preclude a grantee or owner from di-
rectly preparing and providing meals
under its own auspices.

§ 1944.256 Eligibility for services.
(a) Participants, other residents, and

nonresidents. Such individuals are eligi-
ble either to participate in CHSP or to
receive CHSP services, if they qualify
under section 802(e)(1), (4) and (5).
Under this paragraph, temporarily dis-
abled persons are also eligible.

(b) Economic need. In providing serv-
ices under CHSP, grantees shall give
priority to very low income individ-
uals, and shall consider their service
needs in selecting program partici-
pants.

§ 1944.257 Service coordinator.
(a) Each grantee must have at least

one service coordinator who shall per-
form the responsibilities listed in sec-
tion 802(d)(4).

(b) The service coordinator shall
comply with the qualifications and
standards required by the Secretary
concerned. The service coordinator
shall be trained in the subject areas set
forth in section 802(d)(4), and in any
other areas required by the Secretary
concerned.

(c) The service coordinator may be
employed directly by the grantee, or

employed under a contract with a case
management agency on a fee-for-serv-
ice basis, and may serve less than full-
time. The service coordinator or the
case management agency providing
service coordination shall not provide
supportive services under a CHSP
grant or have a financial interest in a
service provider agency which intends
to provide services to the grantee for
CHSP.

(d) The service coordinator shall:
(1) Provide general case management

and referral services to all potential
participants in CHSP. This involves in-
take screening, upon referral from the
grantee of potential program partici-
pants, and preliminary assessment of
frailty or disability, using a commonly
accepted assessment tool. The service
coordinator then will refer to the pro-
fessional assessment committee (PAC)
those individuals who appear eligible
for CHSP;

(2) Establish professional relation-
ships with all agencies and service pro-
viders in the community, and develop a
directory of providers for use by pro-
gram staff and program participants;

(3) Refer proposed participants to
service providers in the community, or
those of the grantee;

(4) Serve as staff to the PAC;
(5) Complete, for the PAC, all paper-

work necessary for the assessment, re-
ferral, case monitoring and reassess-
ment processes;

(6) Implement any case plan devel-
oped by the PAC and agreed to by the
program participant;

(7) Maintain necessary case files on
each program participant, containing
such information and kept in such
form as HUD and RHS shall require;

(8) Provide the necessary case files to
PAC members upon request, in connec-
tion with PAC duties;

(9) Monitor the ongoing provision of
services from community agencies and
keep the PAC and the agency providing
the supportive service informed of the
progress of the participant;

(10) Educate grant recipient’s pro-
gram participants on such issues as
benefits application procedures (e.g.
SSI, food stamps, Medicaid), service
availability, and program participant
options and responsibilities;
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(11) Establish volunteer support pro-
grams with service organizations in the
community;

(12) Assist the grant recipient in
building informal support networks
with neighbors, friends and family; and

(13) Educate other project manage-
ment staff on issues related to ‘‘aging-
in-place’’ and services coordination, to
help them to work with and assist
other persons receiving housing assist-
ance through the grantee.

(e) The service coordinator shall tai-
lor each participant’s case plan to the
individual’s particular needs. The serv-
ice coordinator shall work with com-
munity agencies, the grantee and third
party service providers to ensure that
the services are provided on a regular,
ongoing, and satisfactory basis, in ac-
cordance with the case plan approved
by the PAC and the participant.

(f) Service coordinators shall not
serve as members of the PAC.

§ 1944.258 Professional assessment
committee.

(a) General. (1) A professional assess-
ment committee (PAC), as described in
this section, shall recommend services
appropriate to the functional abilities
and needs of each eligible project resi-
dent. The PAC shall be either a vol-
untary committee appointed by the
project management or an agency in
the community which provides assess-
ment services and conforms to section
802(e)(3)(A) and (B). PAC members are
subject to the conflict of interest pro-
visions in section 1944.175(b).

(2) The PAC shall utilize procedures
that ensure that the process of deter-
mining eligibility of individuals for
congregate services affords individuals
fair treatment, due process, and a right
of appeal of the determination of eligi-
bility, and shall ensure the confiden-
tiality of personal and medical records.

(3) The dollar value of PAC members’
time spent on regular assessments
after initial approval of program par-
ticipants may be counted as match. If
a community agency discharges the du-
ties of the PAC, staff time is counted
as its imputed value, and if the mem-
bers are volunteers, their time is
counted as volunteer time, according
to sections 1944.145(c)(2) (ii) and (iv).

(b) Duties of the PAC. The PAC is re-
quired to:

(1) Perform a formal assessment of
each potential elderly program partici-
pant to determine if the individual is
frail. To qualify as frail, the PAC must
determine if the elderly person is defi-
cient in at least three ADLs, as defined
in section 1944.105. This assessment
shall be based upon the screening done
by the service coordinator, and shall
include a review of the adequacy of the
informal support network (i.e., family
and friends available to the potential
participant to assist in meeting the
ADL needs of that individual), and may
include a more in-depth medical eval-
uation, if necessary;

(2) Determine if non-elderly disabled
individuals qualify under the definition
of person with disabilities under sec-
tion 1944.105. If they do qualify, this is
the acceptance criterion for them for
CHSP. Persons with disabilities do not
require an assessment by the PAC;

(3) Perform a regular assessment and
updating of the case plan of all partici-
pants;

(4) Obtain and retain information in
participant files, containing such infor-
mation and maintained in such form,
as HUD or RHS shall require;

(5) Replace any members of the PAC
within 30 days after a member resigns.
A PAC shall not do formal assessments
if its membership drops below three, or
if the qualified medical professional
leaves the PAC and has not been re-
placed.

(6) Notify the grantee or eligible
owner and the program participants of
any proposed modifications to PAC
procedures, and provide these parties
with a process and reasonable time pe-
riod in which to review and comment,
before adoption of a modification;

(7) Provide assurance of non-
discrimination in selection of CHSP
participants, with respect to race, reli-
gion, color, sex, national origin, famil-
ial status or type of disability;

(8) Provide complete confidentiality
of information related to any individ-
ual examined, in accordance with the
Privacy Act of 1974;

(9) Provide all formal information
and reports in writing.

(c) Prohibitions relating to the PAC. (1)
At least one PAC member shall not
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have any direct or indirect relationship
to the grantee.

(2) No PAC member may be affiliated
with organizations providing services
under the grant.

(3) Individuals or staff of third party
organizations that act as PAC mem-
bers may not be paid with CHSP grant
funds.

(d) Eligibility and admissions. (1) Be-
fore selecting potential program par-
ticipants, each grantee (with PAC as-
sistance) shall develop a CHSP applica-
tion form. The information in the indi-
vidual’s application is crucial to the
PAC’s ability to determine the need for
further physical or psychological eval-
uation.

(2) The PAC, upon completion of a
potential program participant’s initial
assessment, must make a recommenda-
tion to the service coordinator for that
individual’s acceptance or denial into
CHSP.

(3) Once a program participant is ac-
cepted into CHSP, the PAC must pro-
vide a supportive services case plan for
each participant. In developing this
plan, the PAC must take into consider-
ation the participant’s needs and
wants. The case plan must provide the
minimum supportive services nec-
essary to maintain independence.

(e) Transition-out procedures. The
grantee or PAC must develop proce-
dures for providing for an individual’s
transition out of CHSP to another set-
ting. Transition out is based upon the
degree of supportive services needed by
an individual to continue to live inde-
pendently. If a program participant
leaves the program, but wishes to re-
tain supportive services, he or she may
do so, as long as he or she continues to
live in an eligible project, pays the full
cost of services provided, and manage-
ment agrees (section 802(e)(4) and (5)).
A participant can be moved out of
CHSP if he or she:

(1) Gains physical and mental health
and is able to function without sup-
portive services, even if only for a
short time (in which case readmission,
based upon reassessment to determine
the degree of frailty or the disability,
is acceptable);

(2) Requires a higher level of care
than that which can be provided under
CHSP; or

(3) Fails to pay services fees.
(f) Procedural rights of participants. (1)

The PAC must provide an informal
process that recognizes the right to due
process of individuals receiving assist-
ance. This process, at a minimum,
must consist of:

(i) Serving the participant with a
written notice containing a clear state-
ment of the reasons for termination;

(ii) A review of the decision, in which
the participant is given the oppor-
tunity to present written or oral objec-
tions before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision; and

(iii) Prompt written notification of
the final decision to the participant.

(2) Procedures must ensure that any
potential or current program partici-
pant, at the time of initial or regular
assessment, has the option of refusing
offered services and requesting other
supportive services as part of the case
planning process.

(3) In situations where an individual
requests additional services, not ini-
tially recommended by the PAC, the
PAC must make a determination of
whether the request is legitimately a
needs-based service that can be covered
under CHSP subsidy. Individuals can
pay for services other than those rec-
ommended by the PAC as long as the
additional services do not interfere
with the efficient operation of the pro-
gram.

§ 1944.259 Participatory agreement.
(a) Before actual acceptance into

CHSP, potential participants must
work with the PAC and the service co-
ordinator in developing supportive
services case plans. A participant has
the option of accepting any of the serv-
ices under the case plan.

(b) Once the plan is approved by the
PAC and the program participant, the
participant must sign a participatory
agreement governing the utilization of
the plan’s supportive services and the
payment of supportive services fees.
The grantee annually must renegotiate
the agreement with the participant.

§ 1944.260 Cost distribution.
(a) General. (1) Grantees, the Sec-

retary concerned, and participants
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shall all contribute to the cost of pro-
viding supportive services according to
section 802(i)(A)(i). Grantees must con-
tribute at least 50 percent of program
cost, participants must contribute fees
that in total are at least 10 percent of
program cost, and the Secretary con-
cerned will provide funds in an amount
not to exceed 40 percent.

(2) Section 802(i)(1)(B)(ii) creates a
cost-sharing provision between grantee
and the Secretary concerned if total
participant fees collected over a year
are less than 10 percent of total pro-
gram cost. This provision is subject to
availability of appropriated grant
funds. If funds are not available, the
grantee must assume the funding
shortfall.

(b) Prohibition on substitution of funds
and maintenance of existing supportive
services. Grantees shall maintain exist-
ing funding for and provision of sup-
portive services prior to the applica-
tion date, as set forth in section
802(i)(1)(D). The grantee shall ensure
that the activities provided to the
project under a CHSP grant will be in
addition to, and not in substitution for,
these previously existing services. The
value of these services do not qualify
as matching funds. Such services must
be maintained either for the time the
participant remains in CHSP, or for
the duration of CHSP grant. The grant-
ee shall certify compliance with this
paragraph to the Secretary concerned.

(c) Eligible matching funds. (1) All
sources of matching funds must be di-
rectly related to the types of support-
ive services prescribed by the PAC or
used for administration of CHSP.

(2) Matching funds may include:
(i) Cash (which may include funds

from Federal, State and local govern-
ments, third party contributions,
available payments authorized under
Medicaid for specific individuals in
CHSP, Community Development Block
Grants or Community Services Block
Grants, Older American Act programs
or excess residual funds with the ap-
proval of the Secretary concerned),

(ii) The imputed dollar value of other
agency or third party-provided direct
services or staff who will work with or
provide services to program partici-
pants; these services must be justified
in the application to assure that they

are the new or expanded services of
CHSP necessary to keep the program
participants independent. If services
are provided by the state, Indian tribe,
unit of general local government, or
local nonprofit housing sponsor, IHA,
PHA, or for-profit or not-for-profit
owner, any salary paid to staff from
governmental sources to carry out the
program of the grantee and any funds
paid to residents employed by the Pro-
gram (other than from amounts under
a contract under section 1944.155) is al-
lowable match.

(iii) In-kind items (these are limited
to 10 percent of the 50 percent match-
ing amount), such as the current mar-
ket value of donated common or office
space, utility costs, furniture, mate-
rial, supplies, equipment and food used
in direct provision of services. The ap-
plicant must provide an explanation
for the estimated donated value of any
item listed.

(iv) The value of services performed
by volunteers to CHSP, at the rate of
$5.00 an hour.

(d) Limitation. (1) The following are
not eligible for use as matching funds:

(i) PHA operating funds;
(ii) CHSP funds;
(iii) Section 8 funds other than excess

residual receipts;
(iv) Funds under section 14 of the

U.S. Housing Act of 1937, unless used
for service coordination or case man-
agement; and

(v) Comprehensive grant funds unless
used for service coordination or case
management;

(2) Local government contributions
are limited by section 802(i)(1)(E).

(e) Annual review of match. The Sec-
retary concerned will review the infu-
sion of matching funds annually, as
part of the program or budget review.
If there are insufficient matching funds
available to meet program require-
ments at any point after grant start-
up, or at any time during the term of
the grant (i.e., if matching funds from
sources other than program participant
fees drop below 50 percent of total sup-
portive services cost), the Secretary
concerned may decrease the federal
grant share of supportive services
funds accordingly.
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§ 1944.261 Program participant fees.
(a) Eligible program participants. The

grantee shall establish fees consistent
with section 1944.145(a). Each program
participant shall pay CHSP fees as
stated in paragraphs (d) and (e) of this
section, up to a maximum of 20 percent
of the program participant’s adjusted
income. Consistent with section
802(d)(7)(A), the Secretary concerned
shall provide for the waiver of fees for
individuals who are without sufficient
income to provide for any payment.

(b) Fees shall include: (1) Cash con-
tributions of the program participant;

(2) Food Stamps; and
(3) Contributions or donations to

other eligible programs acceptable as
matching funds under section
1944.145(c).

(c) Older Americans Act programs. No
fee may be charged for any meals or
supportive services under CHSP if that
service is funded under an Older Ameri-
cans Act Program.

(d) Meals fees: (1) For full meal serv-
ices, the fees for residents receiving
more than one meal per day, seven
days per week, shall be reasonable and
shall equal between 10 and 20 percent of
the adjusted income of the project resi-
dent, or the cost of providing the serv-
ices, whichever is less.

(2) The fees for residents receiving
meal services less frequently than as
described in paragraph (d)(1) of this
section shall be in an amount equal to
10 percent of the adjusted income of
the project resident, or the cost of pro-
viding the services, whichever is less.

(e) Other service fees. The grantee may
also establish fees for other supportive
services so that the total fees collected
from all participants for meals and
other services is at least 10 percent of
the total cost of CHSP. However, no
program participants may be required
to pay more than 20 percent of their
adjusted incomes for any combination
of services.

(f) Other residents and nonresidents.
Fees shall be established for residents
of eligible housing projects (other than
eligible project residents) and for non-
residents who receive meals and other
services from CHSP under section
1944.125(a). These fees shall be in an
amount equal to the cost of providing
the services.

§ 1944.262 Grant agreement and ad-
ministration.

(a) General. HUD will enter into grant
agreements with grantees, to provide
congregate services for program par-
ticipants in eligible housing projects,
in order to meet the purposes of CHSP.

(b) Term of grant agreement and res-
ervation of amount. A grant will be for
a term of five years and the Secretary
concerned shall reserve a sum equal to
the total approved grant amount for
each grantee. Grants will be renewable
at the expiration of a term, subject to
the availability of funds and conform-
ance with the regulations in this sub-
part, except as otherwise provided in
section 1944.160.

(c) Monitoring of project sites by gov-
ernmental units. States, Indian tribes,
and units of general local government
with a grant covering multiple projects
shall monitor, review, and evaluate
Program performance at each project
site for compliance with CHSP regula-
tions and procedures, in such manner
as prescribed by HUD or RHS.

(d) Reports. Each grantee shall sub-
mit program and fiscal reports and pro-
gram budgets to the Secretary con-
cerned in such form and at such times,
as the Secretary concerned requires.

(e) Enforcement. The Secretary con-
cerned will enforce the obligations of
the grantee under the agreement
through such action as may be nec-
essary, including terminating grants,
recapturing grant funds, and imposing
sanctions.

(1) These actions may be taken for:
(i) A grantee’s non-compliance with

the grant agreement or HUD or RHS
regulations;

(ii) Failure of the grantee to provide
supportive services within 12 months of
execution of the grant agreement.

(2) Sanctions include but are not lim-
ited to the following:

(i) Temporary withholding of reim-
bursements or extensions or renewals
under the grant agreement, pending
correction of deficiencies by the grant-
ee;

(ii) Setting conditions in the con-
tract;

(iii) Termination of the grant;
(iv) Substitution of grantee; and
(v) Any other action deemed nec-

essary by the Secretary concerned.
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(f) Renewal of grants. Subject to the
availability of funding, satisfactory
performance, and compliance with the
regulations in this subpart:

(1) Grantees funded initially under
this subpart shall be eligible to receive
continued, non-competitive renewals
after the initial five-year term of the
grant.

(2) Grantees will receive priority
funding and grants will be renewed
within time periods prescribed by the
Secretary concerned.

(g) Use of Grant Funds. If during any
year, grantees use less than the annual
amount of CHSP funds provided to
them for that year, the excess amount
can be carried forward for use in later
years.

§ 1944.263 Eligibility and priority for
1978 Act recipients.

Grantees funded initially under 42
U.S.C. 8001 shall be eligible to receive
continued, non-competitive funding
subject to its availability. These grant-
ees will be eligible to receive priority
funding under this subpart if they com-
ply with the regulations in this part
and with the requirements of any
NOFA issued in a particular fiscal
year.

§ 1944.264 Evaluation of Congregate
Housing Services Programs.

(a) Grantees shall submit annually to
the Secretary concerned, a report eval-
uating the impact and effectiveness of
CHSPs at the grant sites, in such form
as the Secretary concerned shall re-
quire.

(b) The Secretaries concerned shall
further review and evaluate the per-
formance of CHSPs at these sites and
shall evaluate the Program as a whole.

(c) Each grantee shall submit a cer-
tification with its application, agree-
ing to cooperate with and to provide
requested data to the entity respon-
sible for the Program’s evaluation, if
requested to do so by the Secretary
concerned.

§ 1944.265 Reserve for supplemental
adjustment.

The Secretary concerned may reserve
funds subject to section 802(o). Re-
quests to utilize supplemental funds by
the grantee shall be transmitted to the

Secretary concerned in such form as
may be required.

§ 1944.266 Other Federal requirements.
In addition to the Federal Require-

ments set forth in 24 CFR part 5, the
following requirements apply to grant
recipient organizations in this pro-
gram:

(a) Office of Management and Budget
(OMB) Circulars and Administrative Re-
quirements. The policies, guidelines, and
requirements of OMB Circular No. A–87
and 24 CFR part 85 apply to the accept-
ance and use of assistance under this
program by public body grantees. The
policies, guidelines, and requirements
of OMB Circular No. A–122 apply to the
acceptance and use of assistance under
this program by non-profit grantees.
Grantees are also subject to the audit
requirements described in 24 CFR part
44 (OMB Circular A–128).

(b) Conflict of interest. In addition to
the conflict of interest requirements in
OMB Circular A–87 and 24 CFR part 85,
no person who is an employee, agent,
consultant, officer, or elected or ap-
pointed official of the applicant, and
who exercises or has exercised any
function or responsibilities with re-
spect to activities assisted with CHSP
grant funds, or who is in a position to
participate in a decision-making proc-
ess or gain inside information with re-
gard to such activities, may obtain a
personal or financial interest or benefit
from the activity, or have an interest
in any contract, subcontract, or agree-
ment with respect thereto, or any pro-
ceeds thereunder, either for himself or
herself or for those with whom he or
she has family or business ties during
his or her tenure, or for one year there-
after. CHSP employees may receive
reasonable salary and benefits.

(c) Disclosures required by Reform Act.
Section 102(c) of the HUD Reform Act
of 1989 (42 U.S.C. 3545(c)) requires dis-
closure concerning other government
assistance to be made available with
respect to the Program and parties
with a pecuniary interest in CHSP and
submission of a report on expected
sources and uses of funds to be made
available for CHSP. Each applicant
shall include information required by
24 CFR part 12 on form HUD–2880 ‘‘Ap-
plicant/Recipient Disclosure/Update
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Report,’’ as required by the FEDERAL
REGISTER Notice published on January
16, 1992, at 57 FR 1942.

(d) Nondiscrimination and equal oppor-
tunity. (1) The fair housing poster regu-
lations (24 CFR part 110) and advertis-
ing guidelines (24 CFR part 109);

(2) The Affirmative Fair Housing
Marketing Program requirements of 24
CFR part 200, subpart M, and the im-
plementing regulations at 24 CFR part
108; and

(3) Racial and ethnic collection re-
quirements—Recipients must maintain
current data on the race, ethnicity and
gender of program applicants and bene-
ficiaries in accordance with section 562
of the Housing and Community Devel-
opment Act of 1987 and section 808(e)(6)
of the Fair Housing Act.

(e) Environmental requirements. Sup-
port services, including the operating
and administrative expenses described
in section 1944.115(a), are categorically
excluded from the requirements of the
National Environmental Policy Act
(NEPA) of 1969. These actions, however,
are not excluded from individual com-
pliance requirements of other environ-
mental statutes, Executive Orders, and
agency regulations where appropriate.
When the responsible official deter-
mines that any action under this sub-
part may have an environmental effect
because of extraordinary cir-
cumstances, the requirements of NEPA
shall apply.

Subparts G–H [Reserved]

Subpart I—Self-Help Technical
Assistance Grants

SOURCE: 55 FR 41833, Oct. 16, 1990, unless
otherwise noted.

§ 1944.401 Objective.
This subpart sets forth the policies

and procedures and delegates authority
for providing Technical Assistance
(TA) funds to eligible applicants to fi-
nance programs of technical and super-
visory assistance for self-help housing,
as authorized under section 523 of the
Housing Act of 1949. Any processing or
servicing activity conducted pursuant
to this subpart involving authorized as-
sistance to FmHA or its successor
agency under Public Law 103–354 em-

ployees, members of their families,
known close relatives, or business or
close personal associates, is subject to
the provisions of subpart D of part 1900
of this chapter. Applicants for this as-
sistance are required to identify any
known relationship or association with
an FmHA or its successor agency under
Public Law 103–354 employee. This fi-
nancial assistance may pay part or all
of the cost of developing, administer-
ing, or coordinating programs of tech-
nical and supervisory assistance to aid
needy very low- and low-income fami-
lies in carrying out self-help housing
efforts in rural areas. Very low-income
families must receive a priority for re-
cruitment and participation and may
not comprise less than the percentage
stated in subpart L of part 1940 of this
chapter of those assisted in any grant.
The primary purpose is to fund organi-
zations that are willing to locate and
work with families that otherwise do
not qualify as homeowners. Generally,
these are families below 50 percent of
median incomes, living in substandard
housing, and/or lacking the skills to be
good homeowners. Grantees will com-
ply with the nondiscrimination regula-
tion subpart E of part 1901 of this chap-
ter which states that no person in the
United States shall, on the grounds of
race, color, national origin, sex, reli-
gion, marital status, mental or phys-
ical handicap, or age, be excluded from
participating in, be denied the benefits
of, or be subject to discrimination in
connection with the use of grant funds
and all provisions of the Fair Housing
Act of 1988.

[55 FR 41833, Oct. 16, 1990, as amended at 58
FR 227, Jan. 5, 1993]

§ 1944.402 Grant purposes.
Farmers Home Administration

(FmHA) or its successor agency under
Public Law 103–354 may contract or
make a grant to an organization to:

(a) Give technical and supervisory as-
sistance to eligible very low- and low-
income families as defined in Exhibit C
of subpart A of this part, in carrying
out self-help housing efforts.

(b) Assist other organizations to pro-
vide technical and supervisory assist-
ance to eligible families.

(c) Develop a final application, re-
cruit families and related activities
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